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Coart of Appeals of the District of Columbia. 


No. 3082. 

j 

Corporate Organization and Audit Co.. &c.. Appellant. 

vs. 

• _ 

F. M. Hodges. 


a Supreme Court of the District of Columbia. 

I 

At Law. No. 57798. 

Corporate Organization and Audit Company, a Corporation, 

Plaintiff, 


vs. 

F. M. Hodges, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District,! at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Affidavit of H. Ralph Burton. 

Filed March 9, 1915. 

In the Municipal Court of the District of Columbia. 

Corporate Organization and Audit Company, a Corporation. 

Plaintiff. 

vs. 

F. M. Hodges, Defendant. 

District of Columbia, ss: 

H. Ralph Burton, being duly sworn, deposes and say^: 

That the plaintiff, the Corporate Organization and Audit Com¬ 
pany, — a corporation duly organized and existing under and by vir- 
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2 CORPORATE ORGANIZATION AND AUDIT CO.. ETC., VS. 

tue of the laws of the State of New York, and that the Washington 
Herald Company, hereinafter referred to, is a corporation duly or¬ 
ganized and existing by virtue of the laws of the State of West Vir¬ 
ginia; that he is duly authorized agent of the plaintiff corporation 
and that during the time the advertising hereinafter mentioned was 
appearing, he was a duly elected officer of the said mentioned Wash¬ 
ington Herald Company; that he is agent of the plaintiff corporation 
for the purpose of making this affidavit, and has personal knowledge 
of the facts herein stated: that the account hereinafter referred to be¬ 
tween the said Washington Herald Company and F. M. Hodges, de¬ 
fendant herein, was assigned by the said Washington Herald Com¬ 
pany to the plaintiff corporation on the first day of October, 1913. 

Affiant further avers that the said Washington Herald Company, 
at the request of F. M. Hodges, named as defendant in the above en¬ 
titled cause, published l>etween the 1st day of October, 1912. 

2 and the 30th day of April, 1913. inclusive, in its newspaper, 
known as the Washington Herald, advertisements of the busi¬ 
ness of the defendant for which the defendant agreed to pay the 
plaintiff the sum of fifty-two dollars and fifty cents ($52.50), as set 
forth in the Bill of Particulars hereto attached and made a part 
hereof. 

Affiant further says that the said Bill of Particulars is a true ac¬ 
count of the advertising done by the said Washington Herald Com¬ 
pany for the defendant at his request, for which the defendant agreed 
to pay the said Washington Herald Company the amounts of money 
stated in said Bill of Particulars; that the amounts stated in the said 
Bill of Particulars are correct and reasonable, and that the amount 
is just and true as stated in said Bill of Particulars; that there is due 
and owing to the plaintiff on said account the sum of fifty-two dol¬ 
lars and fifty cents ($52.50); that the defendant, although often re¬ 
quested to do so, has not made any payments on said account, and 
that the defendant is now justly indebted to the plaintiff in the said 
sum of fifty-two dollars and fifty cents ($52.50), with interest thereon 
from the 30th day of April, 1913, exclusive of all set-offs and just 
grounds of defense, besides the costs of this suit. 

H. RALPH BURTON. 

Subscribed and sworn to before me this second dav of Februarv. 
A. D. 1915. 

[seal.] BERENICE H. BROY, 

Notary Public , I). C. 

3 Bill of Particulars. 

* * * * . * * * 

F. M. Hodges to Corporate Organization & Audit Company, Assignee 
of the Washington Herald Company, Dr. 


1912. 

Oct. 31. To advertising. $7.00 

Nov. 30. “ “ . 8 75 

Dec. 31. “ “ 7.00 
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1913. 

Jan. 31. " “ * . 8.75 

Feb. 28. “ “ 7.00 

Mar. 31. “ “ 7.00 

Apr. 30. “ “ 7.00 

Total.. $52.50 


Certificate of Municipal Court on Appeal. 

* * * * * * I * 


Date. Proceedings. 

1915. 

Plaintiff’s attorneys—McLanahan, Burton and Culbert¬ 
son. 

Defendant’s attorney—R. Hooe. 

Feb. 8th. Affidavit—bill of particulars and bond filed.! 

“ “ Summons and copy issued returnable Feb. 15—10:30 

“ *' A. M. ' . ! 

“ 9th. Summons returned “summoned as within directed.” 

“ 15tb. Affidavit of defense filed. 

“ “ Trial—witnesses sworn. 

“ “ Judgment for defendant for costs. 

“ 16th. Appeal, notice of, filed. 

“ 19th. “ undertaking on with W. W. Stewart, surety. 

“ “ approved and filed. 

March 1st. Appeal, record on and papers filed with Clerk of Su- 
“ “ preme Court. D. C. and notice sent to plaintiff’s at- 

“ “ torneys. 

This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

4 Witness the Honorable Judges of said Court this 1st day of 

March. A. D. 1915. I 

F. G. AUKAM. Clerk. 

By BLANCHE Nl|FF, 

Assistant Clerk. 

Costs paid by Plaintiff, $3.35. 

Costs paid by Defendant, $—. 

(Endorsed.) 

I 

The Clerk will please docket this appeal, enter our appearance and 
issue Summons to Appellee. 

McLANAHAN. BURTON & CULBERTSON, 

Att’ys for Appellant. 
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Supreme Court of the District of Columbia. 

Tuesday, January 23rd, 1917. 

Session resumed pursuant to adjournment. Hon. F. L. Siddons. 
Justice presiding. 

3 * * * * ★ * * 

Before Judge McCoy. 

Come now the parties hereto by tlieir respective attorneys of record 
and a jury of good and lawful men of this District, to wit: Robert W. 
Beckert. iVm. Pi Brodt, Jr.. Samuel 1. Downs, Guy H. Easter, John 
H. Hopkins, Harry Kopp, Edward IT. Ivoss, Henry Jorg, Jr., Thorn¬ 
ton Lewis and John W. McMahon, who arc duly sworn to well and 
truly try the matters of difference herein between plaintiff and de¬ 
fendant. and after the cause is given them in charge, they upon their 
oath say they find in favor of the defendant. 

Counsel for the respective parties in the foregoing entitled cause, 
being advised that only ten men of the Jury Panel in this Court are 
now available agreed to try this cause to a jury of ten men. 


5 Supreme Court of the District of Columbia. 

Monday, January 29th, 1917. 

Session resumed pursuant to adjournment. Hon. F. L. Siddons, 
Justice presiding. 

******* 

Before Judge McCoy. 

It appearing that under Rule of Court judgment on verdict should 
be entered herein, it is so ordered. Wherefore, it is considered that 
the plaintiff take nothing by this action, that the defendant go hence 
without day, be for nothing held and recover of the plaintiff and 
Wm. W. Stewart, his surety, the costs of defense to be taxed by the 
clerk and have execution thereof. 

From the foregoing, the plaintiff by his attorney now, in open 
court, notes an appeal to the Court of Appeals; whereupon, the 
penalty of a bond for costs is hereby fixed in the sum of One Hundred 
Dollars. 


Memoranda. 

February 23. 1917.—Appeal bond approved and filed. 
March 15. 1917.—Bill of Exceptions submitted. 



F. M. HODGES. 


5 


Supreme Court of the District of Columbia. 

Satukday, March 24th, 1917. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

* * * * * * j * 

I 

By Justice McCoy. 

, I 

The Court having this day signed the bill of exceptions herein, 
heretofore submitted as of the time of the noting thereof at 
6 the trial, now hereby orders the same of record ntmc pro tunc. 

I 

j 

j 

Assignment of Errors . 

Filed March 24 ? 1917. | 

s|c * afc * 3|e * j * 

The Corporate Organization & Audit Company, appellant, desig¬ 
nates the following as its assignment of errors in the above entitled 
cause: 

1. The court erred in granting the motion of the defendant to 
direct a verdict for the defendant on the ground that] the contract 
offered in evidence bv the plaintiff w y as in violation of Section 1176. 
Revised Statutes Relating to the District of Columbia. 

2. The court erred in directing the jury to return a verdict for the 
defendant. 

McLANAHAN & BUTTON, 

Attorneys for Appellant. 

i 

Designation of Record. 

Filed March 24. 1917. 

******* 

John R. Young, Esquire, Clerk of the Supreme Court bf the District 
of Columbia: 

In the matter of the appeal of the plaintiff, the Corporate Organiza¬ 
tion and Audit Company, a corporation, in the above Entitled cause, 
from the judgment entered therein on the 29th day of January, A. D. 
1917, the plaintiff designates that the following papers and proceed¬ 
ings be included in the record on appeal: 

1. Affidavit and bill of particulars filed by plaintiff m the Munic¬ 
ipal Court. 

2. Transcript of record from the Municipal Court. 

3. Memorandum of swearing the jury and the verdict. 

7 4. Entry of judgment and notation of appeal to Court of 

Appeals. 






6 


CORPORATE ORGANIZATION AND AUDIT CO., ETC.. VS. 


5. Note of approval and filing of appeal bond. 

6. Bill of Exceptions. 

7. Assignment of errors and this designation. 

McLANAHAN & BURTON, 

Attorneys for the Plaintiff. 

Copy of the foregoing designation of record received this 24th 
day of March. A. D. 1917. 

J. ARCHIBALD MORIARTY, 

Attorney for the Defendant. 


8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 7. 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 57798 at Law, wherein Corporate 
Organization and Audit Company, a corporation, is Plaintiff and 
F. M. Hodges is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
4th day of April. 1917. 

[Seal Supreme Court of the District of Columbia. ] 

JOHN R. YOUNG, Clerk. 

9 In the Supreme Court of the District of Columbia. 

At Law. #57798. 

Corporate Organization & Audit Company, a Corporation, 

Plaintiff, 

vs. 

F. M. Hodges. Defendant. 

Bill of Exceptions. 

Be it remembered that the above cause came on for hearing before 
Mr. Justice McCoy and a jury on the 23rd day of January, 1917. 

Thereupon the signature of F. M. Hodges was admitted by counsel 
for the defendant as being the true signature of said defendant, 
Hodges; thereupon the said contract was offered, admitted and read 
in evidence and is as follows, to wit: 
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Bills Payable Only to Authorized Collector. 

I 

The Washington Herald, Published Every Morning ip the Year by 

the Washington Herald Co. 

Publication Office: 1322 New York Ave. N. W. 

Tel. M 3300 (Pr. Br. Ex.). 

Washington, D. C., Sep. 30, 1912. 

Please insert my display announcement to occupy a space of at 
least 25 lines (Agate Measure) in The Washington Herald, Mkt. 
Basket page for a term of Twelve Months from date of first insertion 
and thereafter until you receive a written order to discontinue for 
which I agree to pay to your order the sum of $1.75 cents a line per 
issue. Bills payable monthly. 

One Thousand Votes in the Washington Herald Voting Contest for 
each Dollar expended for Advertising in the Herald (jluring the life 
of said contest, (including amount paid prior to the smarting of said 
contest), are included without additional charge. It is understood 
that during the life of said contest, a line will be included in our ad¬ 
vertisement stating that votes will be given in the contest. Adver¬ 
tisement to start Oct. 4th. 

(Sgd.) F. M. HODGES, 

1800 T N. W. 

Only the conditions stipulated hereon are to be recognized by the 
publisher. 

In case copy for advertisement is not furnished promptly you are 
authorized to prepare copy for the space ordered. 

(Sgd.) T. J. SLOWEY, Solicitor. 

The publisher reserves the right to revise or reject objectionable 
advertisements. 

That thereupon H. Ralph Burton testified on behalf of 
10 the plaintiff, in substance, as follows: 

That on October 1st, 1913, he was vice-presic|ent of the said 
Washington Herald Company and that on October 1st, 1913, Paul 
F. Cain was the assistant secretary of the said Washington Herald 
Company. That he knows the signature of the said Cain and that the 
signature attached to the assignment (hereafter set oui) is the signa¬ 
ture of the said Cain. That at a meeting of the Board of Directors of 
the Washington Herald Company, a resolution was pas$ed authorizing 
the said Cain to execute this assignment. 

Thereupon the plaintiff, by its counsel, offered the said assignment 
in evidence. 

Thereupon the defendant by his counsel, objected and for grounds 
of the objection stated that a copy of the resolution or the minutes of 
this meeting of the board of directors was the best evidence of Cain’s 
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authority to execute said assignment, and that such resolution or 
minutes, or so much thereof as gave the said Cain the authority to 
execute the assignment should he annexed to the assignment itself. 

The court thereupon overruled the objections of the defendant and 
admitted the said assignment in evidence, to which ruling the de¬ 
fendant asked an exception, and the exception was then and there al¬ 
lowed by the court. The assignment is as follows: 

Know all men by these presents, that the Washington Herald 
Company, a West Virginia corporation, hereinafter called the “Wash¬ 
ington HeraldJ’ of the first part, in consideration of One Dollar 
($1.00) to it in hand paid by Corporate Organization & Audit Com¬ 
pany, a New York Corporation, hereinafter called the “Audit Co.” of 
the second part, and in consideration of other valuable considerations, 
the receipt whereof is hereby acknowledged, has bargained, sold, 
granted, conveyed, assigned, set over and transferred, and by these 
presents does bargain, sell, grant, convey, assign, set over and trans¬ 
fer unto the said Audit Co. all the cash, accounts, claims and demand 
notes and bills Receivable, property of the said Washington Herald 
on and as of October 1st, 1913, being those which are referred to in 
a certain letter from Kussell G. Rankin, dated October 13, 1913, an¬ 
nexed hereto and made a part hereof as if herein at length set forth 
and recited. 

To have and to hold the same unto the said Audit Co., its successors 
and assigns forever, to and for its own proper use and behoof. 

And the said Audit Co. in consideration of the premises, shall pay 
as they severally mature under present arrangements for payment all 
the accounts and notes and bills payable, and claims and demands of 
every character of the said Washington Herald, owing by it 
11 on October 1st, 1913, excepting, however, the notes set forth 
in the schedule hereto annexed and marked schedule “Y” and 
expressly referred to and made a part hereof, as if herein at length set 
forth and except that Washington Herald hereby agrees that un¬ 
earned subscription liabilities, and all accounts payable in advertising 
or subscriptions shall be paid and discharged by the Washington 
Herald and are not to be chargeable to or payable by the said Audit 
Co., hereunder; it being understood and agreed that the bank debt of 
said Washington Herald will be reduced by the Audit Co., at the rate 
of reduction now in force, and that the account of the Manufacturers’ 
Paper Company for old balances is to be reduced by the Audit Co. at 
the rate of Five Hundred Dollars ($500) per month, and that in 
calculating the obligation of the said Audit Co. to the Manufacturers’ 
Paper Company for its September bill, there will be deducted the cost 
of all paper of any kind which said Washington Herald had on hand 
on October 1st. 1913, which amount will be paid bv the Washington 
Herald. 

Said Washington Herald agrees in consideration as aforesaid, that 
in order to preserve the good will of its customers, it will in good 
faith, as agent for and for account of said Audit Co., without expense 
to said Audit Co., use its best efforts with all diligence and dispatch 
to collect up to December 1st. 1913. all accounts receivable not over 
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ninety days’ old on October 1st, 1913, and that all sums so collected 
shall be applied by the Audit Co. or its agent as fast as collected on 
the accounts payable of said Washington Herald outstanding on Octo¬ 
ber 1st, 1913, and after December 1st, 1913, the collection of all the 
said accounts then uncollected shall be turned over to said Audit Co. 
The collection of all the accounts more than ninety days’ old on 
October 1st, 1913, shall on or as of October 1st, 1913, be turned over 
to the Audit Co. 

If the cash, accounts, notes and bills receivable of the Washington 
Herald herein assigned to the Audit Co. do not product cash suffi¬ 
cient to pay the accounts, notes and bills payable of the said Wash¬ 
ington Herald herein assumed, and said AuditCo. is obliged to put up 
cash to pay such deficiency then said Audit Company shall be entitled 
to receive stock of said Washington Herald equal in par vjalue to any 
such deficiency which may be made good by said Audit Co., but not 
to exceed stock of par value of $11,000 and for this purpose, said 
Washington Herald agrees that the Eleven Thousand Dollars ($11,- 
000) par value of its common stock (or so much thereof as is re¬ 
quired) which is pledged as collateral to secure George X. McLana- 
han on account of a certain endorsement upon a note given by said 
Washington Herald for money borrowed from National Bank of 
Washington, shall, so soon as released from said pledge, be turned 
over to the said Audit Co., its nominee or nominees, but jaeyond said 
common stock of the par value of $11,000 no stock shall Issue. But 
should the amount collected by the Audit Co. from cash accounts, 
notes and bills receivable, exceed the aggregate amount of the indebt¬ 
edness assumed, then such excess in cash or in notes, accounts and 
bills receivable, as well as the $11,000 in stock, if issued inj accordance 
with this contract, shall be reassigned to the said Washington Herald 
Company. 

And the said Washington Herald covenants and agreed that it will 
at all times hereafter, upon reasonable request make, do and execute 
or cause to be made, done or executed, all and every such further and 
other reasonable and lawful acts, conveyances and assurances in the 
law for the better and more effectual vesting and confirming the prop¬ 
erty hereby granted in and to said Audit Co. as by counsel shall be 
reasonably advised or required. 

And said Washington Herald hereby constitutes and appoints said 
Audit Co. its true and lawful attorney, irrevocable, in its jname, place 
and stead for the purpose aforesaid, to ask, demand, sue for, attach, 
levy, recover and receive all such sum or sums of money which are 
now or may hereafter become due, owing and payable for or 
12 on account of all or any of thr accounts, notes, idues, debts, 
claims and demands above assigned, giving and granting unto 
said attorney full power and authority to do and perform all and 
every act and thing whatsoever requisite and necessary as fully to all 
intents and purposes as said Washington Herald might ojr could do if 
personally present, with full power of substitution and revocation, 
hereby ratifying and confirming all that said attorney pr its substi¬ 
tute shall lawfully do or cause to be done by virtue thereof. 

And the parties hereto mutually covenant and agree to and with 

2—3082a 
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each other that the transfer of which this instrument is the record 
shall take effect as of October 1st, 1913, and that all equities and in¬ 
terests shall be determined and adjusted as of that date. 

In witness whereof, the parties hereto have hereunto caused these 
presents to be signed by their proper officers thereunto duly author¬ 
ized, and their corporate seals to lx? hereunto affixed and attested this 
first dav of October, 1913. 

WASHINGTON HERALD COMPANY. 
(Sgd.) By PAUL F. CAIN. Ass’t Sec’y. 

[corporate seat.] 

Attest: 

-, Secretary. 

Signed, sealed and delivered in the presence of: 


CORPORATE ORGANIZATION & AUDIT 
CO, 

(Sgd.) Bv WM. S. LA RE. President. 

[corporate seal.] 

(Sgd.) CHAS. A. BRUCE, Treasurer. 

Signed, sealed and delivered in the presence of: 


Exhibit “Y.” 

Washington Herald. 

Notes Payable. 

Demand notes payable were given by the Washington Herald Com¬ 
pany to the Corporate Organization & Audit Company on date and 
for amounts, as follows: 



Date. i 

Amount. 

1911. 


Jan. 

23. 

.$1,750.00 


24. 

. 2,250.00 

Mar. 

9. 

. 2,000.00 


14.... 

. 500.00 


20....i. 

. 500.00 


22.... *. 

. 2,500.00 

13 



Apr. 

10....i. 

.$1,000.00 


15....;. 

. 2,000.00 


17....i. 

. 1,500.00 


18....i. 

. 500.00 


9 
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Date. 
18. . 

24.. 

25.. 
May 1 • • 

3.. 

8.. 

17.. 

23.. 

23.. 

24.. 

29.. 
June 5. . 

19. 
22. 
26. 

•July 3. 
10. 
10. 
17. 

20. 
24. 

24. 
31. 

Aug. 14. 
21 . 

25. 
25. 
14. 

Sept. 5. 
14 

Sept. 19. 
20. 
11. 

Oct. 2. 

9. 
20. 

Nbv. 6. 
20, 

Dec. 11. 
20 
26 

1912. 
Jan. 20 
Feb. 20 
Mar. 20 
25 

Apr. 12 
20 


Amount. 

500.00 
6,500.00 
500.00 
1,500.00 
1 , 000.00 
500.00 
3,500.00 
2,000.00 
1.500.00 
400.00 
1,000.00 
700.00 
1,500.00 
2,500.00 
1 , 000.00 
700.00 
200.00 
800.00 
2,000.00 
4,000.00 
1 , 000.00 
200.00 
1 , 000.00 
1 , 000.00 
800.00 
200.00 
3,300.00 
3,324.53 
1 . 100.00 


$3,500.00 
500.00 
1,000.00 
1,800.00 
'500.00 
4,500.00 
500.00 
3,600.00 I 
'900.00 
, 4.400.00 
. 1 . 000.00 

4.400.00 
4,000.00 
2 , 000.00 
500.00 
900.00 
. 5.000.00 

* i 
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t 

^ a te. i Amount. 

May 20. 5,000.00 

July 22.. 6,200.00 

Aug. 12. 1.000.00 

20 . 3,500.00 

21 .i. 1,500.00 

Sept. 9.. 500.00 

20 . 3,500.00 

23. 1,500.00 

30. 500.00 

Oct. 19. 4,000.00 

21 . 350.00 

21. 250.00 

Nov. 21. 6.200.00 

Dec. 7. 300.00 

20. 6.200.00 

15 

1913. 

Jan. 20.$6,000.00 

23 . liOOO.OO 

Feb. 4.i. 1.100.00 

20.i. 6,200.00 

24 . 1.000.00 

24......; . 500.00 

27.i. 500.00 

Mar. 5.j. 500.00 

17. j . 5.000.00 

20 .j. 4,500.00 

24. i . 1,500.00 

Apr. 1.j. 1.500.00 

21 . 5,000.00 

22 . i . 2,000.00 

May 20. 5.000.00 

June 23. 5.900.00 

July 8. 800.00 

11 . 700.00 

21 . 5.000.00 

26. 2.500.00 

Aug. 4. '500.00 

8. 500.00 

10. 5.000.00 

Sept. 2. 200.00 

2.. 600.00 

8.. 800.00 

12 . 800.00 

15. 400.00 

22 . 2,000.00 
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36 Date. Name. Amount. Total. 

1913. 

Sept. 23.$5,600.00 

25. 400.00 

29. 600.00 

- $211,824.53 

Notes given individual stockholders as follows: 

I 

1909. 

Sept. 7. Helen D. McLanahan. 4,000.00 

23. “ 1,000.00 

28. “ 2,500.00 

Apr. 5. H. Ralph Burton. 1,000.00 

Sept. 1. F. Kingsburv Curtis. 1,250.00 

24. “ * . 1,000.00 

Feb. 27. Geo. X. McLanahan. 1,000.00 

Sept. 1. “ . 250.00 

21. “ . 2,500.00 

8. Cornelia McL. Curtis. 500.00 

1908. 

Nov. 22. Caroline S. McLanahan. 10,500.00 

- 25,500.00 


237,324.53 
October 13, 1913. 

“To the Board of Directors. Washington Herald Company. 

Dear Sirs: For your information I beg to state that on the first 
of October, 1913, the hooks of this company showed {hat the ac¬ 
counts payable amounted to $24,758.68; notes payable to United 
States Trust Company $600.00; Commercial National Bank $400: 
Potomac Electric Power Co. $3,600; National Bank of Washington 
$8,250; Syndicate Publishing Co. $1,231.61; Mergenthaler Linotype 
Co. $1,825; and other notes payable amounting to $237,324.53, leav¬ 
ing a total of notes payable $252,231.14; total accounts and notes 
payable $275,989.82; cash on hand and in bank $14.12; accounts 
receivable $36,429.76: notes receivable $2,723.93; total cash, ac¬ 
counts receivable and notes receivable $39,166.13. Of these ac¬ 
counts and notes receivable it is my estimate made after a careful ex¬ 
amination, that the total amount which may possibly be collected 
thereon will not exceed $20,000. As many of these accounts are of 
long standing and contest accounts largely uncollectible! 

Respectfullv. 

(Sgd.) ' RUSSELL G. RANKIN, 

Auditor and Ass’t Treasurer Wash¬ 
ington Herald Company.” 
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17 That thereupon counsel for the defendant admitted that the 
advertising as set forth in the bill of particulars had appeared 

in the Washington Herald as alleged, and that nothing had been 
paid on the account. 

Whereupon the plaintiff rested. 

That thereupon the defendant, by his counsel, moved the court to 
direct the jury to return a verdict for the defendant because the 
plaintiff had failed to prove the performance of the contract; in that, 
they had failed to prove the delivery to the defendant of any votes, 
but the court, upon consideration, held that the defendant was not 
entitled to any votes since he had made no payments on his account, 
and the contract stipulated that votes were to be given for each dollar 
expended. 

Thereupon the defendant offered direct evidence as follows: That 
the Washington Herald was conducting a voting contest to increase 
the amount of its advertising, and gave to the merchants 1,000 votes 
for each dollar expended by them for advertising, and the merchants 
in turn gave these votes to their customers one vote with each ten cent 
purchase. The customer could east these votes with the Washington 
Herald for himself or any one he wished, and when the contest closed 
the persons having the largest, number of votes registered in their 
names would receive prizes which were given by the Washington 
Herald. No advertiser was eligible to be a contestant. 

Thereupon H. Ralph Burton, called on behalf of the defendant 
testified on direct examination that the Washington Herald Com¬ 
pany maintained an exhibition room on 15th Street, between G & IT 
Streets in Washington, where such of the prizes as were possible to 
exhibit were displayed; that prizes were given to successful contest¬ 
ants. On cross-examination of this witness, he testified: That this 
voting contest was in the nature of a campaign to increase and stimu¬ 
late advertising, was good business, and a recognized method used by 
newspapers for this purpose. That the cost of the advertising was 
not increased and that the price charged for the space used in the 
newspaper was a reasonable rate for the class of advertising and space 
used, irrespective of the voting contest. 

Thereupon the defendant, bv his counsel, moved the court to direct 
a verdict for the defendant, on the ground that the contract offered 
in evidence by the plaintiff was in violation of Sections 1176 

18 and 1177 of the Revised Statutes Relating to the District of 
Columbia. The court granted this motion to which ruling 

the plaintiff noted an exception which was allowed. 

Thereupon the court directed the jury to return a verdict in favor 
of the defendant, to which instruction by the court the plaintiff noted 
an exception which was allowed. 

Be it remembered that each of the separate and several exceptions 
taken by counsel for the plaintiff as hereinbefore set forth, were taken 
by said counsel then and there before the jury retired, and each of 
said exceptions was then and there separately and severally entered 
upon the minutes of the -Justice presiding at the trial, and counsel 
for the plaintiff then and there prayed the court and now prays the 
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court to sign and seal this bill of exceptions; and at the request of 
counsel for the plaintiff, the same is accordingly signed and sealed 
and made a part of the record in the cause, nunc pro tunc, this 24th 
dav of March, 1917. 

WALTER I. McCdY, Justice. 

I agree that the foregoing Bill of Exceptions is a fair statement of 
the facts, rulings of the Court and exceptions taken by [the respective 
parties at the trial of this cause and consent that the Court sign this 
Bill of Exceptions as such. 

[Endorsed:] At Law. No. 57798. Corporate Organization & 
Audit Co., aCorporanon, Plaintiff, vs. F. M. Hodges, Defendant. Bill 
of Exceptions. Submitted M’ch 15, ’17. McLanahan and Burton. 
Attorneys at Law, Union Trust Building, Washington,ID. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3982. Corporate Organization and Audit Co., &c., Appellant, vs. 
F. M. Hodges. Court of Appeals, District of Columbia Filed Apr. 
7, 1917. Henry W. Hodges, clerk. 
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Corporate Organization and Audit Company, 
A Corporation, Appellant. 
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i 

F. M. Hodges. 


Appeal From the Supreme Court of the District 

of Columbia. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

This case comes up on appeal by the plaintiff below 
from a judgment of the Supreme Court of the Dis¬ 
trict of Columbia in favor of the defendant in an 
action upon an advertising contract. The court be¬ 
low, after deciding other points in favor of the plain- 









tiff, directed a verdict for the defendant on the ground 
that the contract was illegal, being based upon a gift 
enterprise. 

On September 30, 1912, the Washington Herald 
Company entered into a contract with the appellee, 
defendant below, by which the Herald agreed to insert 
an advertisement of the appellee in its paper once 
each week for a period of twelve months, and also 
to give him one thousand votes in the Washington 
Herald Voting Contest for each dollar expended by 
him for the advertising; and the appellee agreed to 
pay $1.75 for each issue in which the advertisement 
was inserted. The contract is in writing, and is as 
follows: 

THE WASHINGTON HERALD 
Published every Morning in the year by 
The Washington Herald Company. 

PUBLICATION OFFICE : 

1322 New York Avenue N. W. 

Telephone Main 3300 (Private Branch Exchange) 

Washington, D. C., Sep. 30-1912. 

Please insert my display announcement to occupy a 
space of at least 25 lines (Agate measure) in The 
Washington Herald, Mkt. Basket page, for a term of 
Twelve months from date of first insertion and there¬ 
after until you receive a written order to discontinue, 
for which I agree to pay to your order the sum of 
$1.75 cents a line per issue. Bills payable monthly. 

One Thousand Votes in the Washington Herald Voting- 
Contest for each Dollar expended for Advertising in 
the Herald during the life of said contest, (including 
amount paid prior to the starting of said contest) are 



-» 

o 

included without additional charge. It is understood 
that during the life of said contest, a line will be in¬ 
cluded in our advertising stating that votes will be 
given in the contest. 

Advertisement to start Oct. 4th. 

Only the conditions stipulated hereon are to be recog¬ 
nized by the publisher. 

In case copy for advertisement is not furnished 
promptly you arc authorized to prepare copy for the 
space ordered. 

Solicitor, T. Slowey. 

(Signed) F. M. Hodges, 

. 1800 T N. W. 

i 

| 

| 

The advertisement was printed in the Herald during 
the period stipulated for, but the appellee, disregard¬ 
ing his contract, refused to pay for it. 

On October 1st, 1913, the Washington Herald Com¬ 
pany assigned, among other things, its claim against 
the appellee under this contract, to the appellant, Cor¬ 
porate Organization & Audit Company. The suit was 
brought by the appellant as assignee of the Washington 
Herald Company for the contract price of thje adver¬ 
tising. | 

In the court below, the assignment by the Washing¬ 
ton Herald Company to the plaintiff, Corporate Or¬ 
ganization & Audit Company, was proved (R., 8). 
The defendant admitted that he signed the contract 
(R., 6), that the advertising appeared in the Herald 
(R., 14), and that he had never paid for any part of it 
(R., 14). At the close of the plaintiff’s evidence, the 
defendant moved the court to direct the jury to return 
a verdict for the defendant, because the plaiptiff had 
failed to prove the performance of the contract; in 
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that, they had failed to prove the delivery to the de¬ 
fendant of any votes. But the court, upon considera¬ 
tion, held that by the terms of the contract he was not 
to receive the votes until he paid for the advertising, 
because it was expressly stipulated that he would re¬ 
ceive one thousand votes for each dollar expended for 
advertising; and, since he had not expended any 
money for the advertising, he was not entitled to the 
votes (R., 14). Thereupon evidence was introduced on 
behalf of the defendant. 

By the contract the defendant was to receive one 
thousand votes in the Washington Herald Voting Con¬ 
test for each dollar expended for advertising, in the 
Herald. These votes were given to stimulate adver¬ 
tising (R., 14). The advertising rate was reasonable 
and the same as it was if votes were not given (R., 14). 
They were merely a gift by the Washington Herald to 
those who advertised in the paper. They were all of 
equal value; and the number given depended upon the 
amount of advertising paid for by the advertiser. The 
advertisers were to give them to their customers with 
purchases (R., 14) and when this was done a notice 
was put in the paper that these particular mer¬ 
chants were giving away these votes. No advertiser 
was eligible to be a contestant (R., 14). The purchaser 
from the advertiser had the right to do as he wished 
with the votes, he might keep them himself or give 
them to someone else (R., 14). He could take or send 
them to the Herald and have them registered in his 
name or in the name of someone else, or he could 
give them to another person to do the same. At the 
time when the contest closed, the persons having the 
largest number of votes registered in their names, 
whether so registered by themselves or by someone 
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I 

else for them, would receive prizes given by tide Wash¬ 
ington Herald Company (R., 14). 

At the close of the evidence on behalf of the de¬ 
fendant, he moved the court to direct the jury to return 
a verdict in favor of the defendant, on the ground that 
the contract was void, being based upon an illegal gift 
enterprise, as defined in Laws of the District of Co¬ 
lumbia, 1871-72, part 2, pp. 96, 97. (R., 14). The court 
granted this motion, and directed a verdiclj for the 
defendant, and the plaintiff appealed, and whether or 
not the enterprise was illegal under this statute is the 
only question raised by this appeal. 


ASSIGNMENT OF ERRORS. 


1. The court erred in granting the motion of the de¬ 
fendant to direct a verdict for the defendant on the 
ground that the contract offered in evidence by the 
plaintiff was in violation of Section 1176, Revised 
Statutes Relating to the District of Columbia. 


2. The court erred in directing the jury to 
verdict for the defendant. 


return a 


THE STATUTE. 

I 

With a view to raising revenue the Legislative As¬ 
sembly of the District of Columbia on Augusi 23,1S<1, 
passed an act, Laws of the District of Columjbia, 1SM- 
’72, Part 2, pp. 96, 97, the 25th section of wljich reads 

as follows: 

' 

“The proprietors of gift enterprises shall pay 
one thousand dollars annually. Every person who 
shall sell or offer for sale any real estate or article 
of merchandise of any description whatever, or 
any ticket or admission to any exhibition or per- 
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formancc, or other place of amusement, with a 
promise expressed or implied, to give or bestow, 
or in any manner hold out the promise of gift or 
bestowal, of any article or thing, for and in con¬ 
sideration of the purchase by any person of any 
other article or thing, whether the object shall be 
for individual gain or for the benefit of any insti¬ 
tution of whatever character, or for any purpose 
whatever, shall be regarded as a gift enterprise: 
Provided, That no such proprietor, in consequence 
of being thus taxed, shall be exempt from paying 
any other tax imposed by law, and the license 
herein required shall be in addition thereto.” 

On February 17, 1S73, Congress repealed so much 
of this act aS licensed the enterprises therein specified 
and prohibited such enterprises. This act was entitled 
“An act prohibiting gift enterprises in the District of 
Columbia,” Statute 464. This was embodied in the 
Revised Statutes for the District of Columbia and be¬ 
came Sections 1176 and 1177 thereof, as follows: 

“Sec. 1176. So much of the act of the Legisla¬ 
tive Assembly of the District of Columbia entitled 
‘An act imposing a license on trades, business and 
professions practiced or carried on in the District 
of Columbia,’ approved August twenty-third, 
eighteen hundred and seventy-one as authorizes 
gift enterprises therein, and licenses to be issued 
therefore, is disapproved and repealed, and here¬ 
after it shall be unlawful for any person or persons 
to engage in said business in any manner as de¬ 
fined in said act or otherwise. 

“Sec. 1177. Every person who shall in any 
manner engage in any gift enterprise business in 
the District shall, on conviction thereof in the 
Police Court, on information filed for and on be¬ 
half of the District, pay a fine not exceeding one 
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thousand dollars or be imprisoned in the District 
jail not less than one nor more than six months, 
or both, in the discretion of the court.” 

I 

CASES HERETOFORE ARISING UNDER THIS 

STATUTE. 

This statute has previously been before this ^ourt in 
four different cases: Lansburgh vs. District of Colum¬ 
bia, 11 App. D. C. 512; Sheedy vs. District of'Colum¬ 
bia, 19 App. D. C. 280; District of Columbia vsi Kraft, 
35 App. D. C. 253; District of Columbia vs. (Gregory, 
35 App. D. C. 271. In these cases the court held tjhat this 
statute was a valid exercise of the police po\yer and 
constitutional as regards the facts therein involved. 
The facts of the case at bar, however, differ vbry ma¬ 
terially from those in any of these cases. 

The Lansburgh case was a prosecution on ah indict¬ 
ment for the conduct of a gift enterprise un^er the 
statute. The defendant, the Washington Trading 
Stamp Company, distributed trading stamps among 
different merchants for the purpose of distribution to 
their customers. The defendant Lansburgh wks a re¬ 
tail merchant who gave these trading stamp^ to his 
customers according to the agreement with thk Wash¬ 
ington Trading Stamp Company, in proportion to the 
amount of their purchases. By the contract of the 
Washington Trading Stamp Company with the de¬ 
fendant Lansburgh, the stamp company was to deliver 
one hundred thousand copies of directories of their 
subscribers soliciting the trade of the consumers and 
explaining the use of the stamps, and in every way to 
do their best to promote the interests of the merchants 
who were subscribers; and the defendant Lahsburgh 
agreed to buy a sufficient amount of stamps to supply 
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all customers calling for them, paying the stamp com¬ 
pany fifty cents a hundred, and to cooperate with the 
stamp company in promoting the best interests of the 
subscribers. These stamps, when collected in sufficient 
numbers, entitled the holders to premiums which were 
supplied by The Washington Trading Stamp Com¬ 
pany. No gift or present was to be made except on 
the presentation of a book filled with nine hundred and 
ninety stamps. The stamp company limited its benefits 
to a particular number of traders in each line of busi¬ 
ness carried on in Washington. The trading stamp 
company had no business other than issuing and re¬ 
deeming these coupons, and the incidental advertising. 
The court held that The Washington Trading Stamp 
Company was guilty directly under the act, and the 
defendant Lansburgh was guilty as an accomplice of 
The Washington Trading Stamp Company, “an active 
party in the promotion of its unlawful scheme.” 

The features of this case which the court held to be 
objectionable, are: 

(1) A distinct element of chance; (2) That the 
business of The Washington Trading Stamp Company 
was merely the exploitation of a cunning device prey¬ 
ing upon both the merchant and his customers, an 
unnecessary middleman intervening between the pro¬ 
ducer and consumer and increasing the cost to the 
latter without bestowing any benefit whatsoever on 
either. 

The first objectionable feature, that it involved the 
element of chance, is clearly brought out in the follow¬ 
ing extract from the opinion of the court, page 532: 


“If its premiums should have any clear value, 
then the Stamp Company must inevitably rely 
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upon the failure of the presentation of tickets for 
redemption by reason of its requirement ihat not 
less than 990 tickets—representing cash purchases 
of $99—shall be pasted in a book and produced at 
one time to entitle the holder to his premium. In 
this event, the company, if it actually contemplates 
making good its contracts, is relying upoti a lot¬ 
tery; that is to say, the chances and advantages 
of its gain, for its expectations of profit or gain.” 

j 

But the court seems to have relied more upon the 
second objection, that is, that it forced upon thje public 
an unnecessary increase in the cost of comnjiodities. 
In regard to this, the court said, page 531: 

“Although one of the most shrewdly planned of 
the many devices to obtain something for nothing, 
and one apparently entirely novel, it could hardly 
have come more clearly within the scopg of the 
statute had it been well known and expressly in 
the contemplation of Congress at the time of the 
enactment. 

“The Washington Trading Stamp Company and 
its agents are not merchants engaged in business 
as that term is commonly understood. Tfhey are 
not dealers in ordinary merchandise, engaged in 
a legitimate attempt to obtain purchasers for their 
goods by offering fair and lawful inducements to 
trade. Their business is the exploitation of 
nothing more or less than a cunning device. 

“With no stock in trade but the device and the 
necessary books and stamps and so called pre¬ 
miums with which to operate it successfully, they 
have intervened in the legitimate business carried 
on in the District of Columbia between seller and 
buyer, not for the advantage of either, but to prey 
upon both. They sell nothing to the person to 
whom they furnish the premiums. They pretend 
simply to act for his benefit and advantage by 








10 


forcing their stamps upon a perhaps unwilling 
merchant who pays them in cash at the rate of 
$5 per thousand. The merchant who yields to 
their persuasion does so partly in the hope of ob¬ 
taining the customers of another, and partly 
through fear of losing his own if he declines. 
Again a limited number only (an apparently neces¬ 
sary feature of the scheme) are included in the list 
for the distribution of the stamps, and other mer¬ 
chants and dealers who cannot enter must run the 
risk of losing their trade or else devise some other 
scheme to counteract the adverse agency. 

“The stamps are sold at the rate of fifty cents 
per hundred, to the contracting merchants and yet 
purport to be redeemable with premium gifts at 
the assumed value of one dollar per hundred. Un¬ 
less, therefore, the so-called premiums to be dis¬ 
tributed among the diligent collectors of stamps 
are grossly overvalued, the scheme cannot main¬ 
tain itself, for in addition to the actual cost of the 
premiums it has to bear the cost of the books 
and stamps and the maintenance of its office and 
exhibition room.” 

Again, on page 532 of the opinion, the court said: 

“There is not a shadow of rational foundation 
for the Stamp Company’s claim that it confers a 
benefit upon buyers by procuring for them an 
actual discount. If its business were continued 
and its contracts faithfully performed, its inevit¬ 
able result would be, as in all unnecessary inter¬ 
ventions of third persons, or ‘middlemen,’ between 
producer and consumer, an increase of cost to the 
latter.” 

It is very clear from a reading of this opinion that 
these were the only objections to this enterprise, and 
the only grounds which the court could see which would 
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justify an interference by Congress under its police 
power. The very basis of this opinion is, that it was 
in the interest of the public welfare and the public 
morals to prohibit lotteries and enterprises whi^h had 
no other object than to prey upon the “bargain coun¬ 
ter” spirit of the people. 

It should be borne in mind that the defendant Lans- 
burgh who was a merchant engaged in a lawful busi¬ 
ness was merely convicted as an accomplice ^>f The 
Washington Trading Stamp Company, the couH say¬ 
ing in referring to him, page 532: 

‘ ‘ By his contract and its attempted performance 
he made himself the accomplice of the manager of 
the Washington Trading Stamp Companjy r — an 
active party in the promotion of its unlawful 
scheme; and for that offense alone he has been 
convicted. ’ ’ 

I 

I 

■ 

In the Sheedy case, the defendant was prosecuted 
and convicted of engaging in a gift enterprise under 
Section 1176. He was a grocer and sold to his custo¬ 
mers rolled oats, each package containing one of the 
letters of the word “MOTHERS”. Any person getting 
all of the letters was entitled to receive a valuable 
premium. Each one of these coupons having <) letter 
on it had a value and the holder might send thehi in in 
certain quantities (not less than twenty-five in any 
case) with 4 </'• in stamps and receive in return certain 
articles of specified value. The oats were in packages 
containing similar quantities and of the samq value 
as the goods of the same quality sold by other com¬ 
panies. It was held that this was a gift enterprise 
within the statute, especially as it contained the ele¬ 
ment of chance, the gambling feature generally in- 
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volved in all of the many forms of what is ordinarily 
known as a gift enterprise. This element of chance 
was the predominating feature in this case and the sole 
basis of the opinion. 

In the Kraft case, another prosecution under the 
same statute, the defendant was engaged in the busi¬ 
ness of issuing and redeeming trading stamps in the 
same general manner as in the Lansburgh case. The 
stamps in this case were different from those in the 
Lansburgh case, in that they were redeemable in any 
number over five. It was argued that it was a genuine 
cooperative association as it had members, each of 
whom paid annually a fee of 25^ for the right to receive 
trading stamps on his purchases from merchants in 
the trading stamp company’s directory, to which mer¬ 
chants it sold the stamps at the rate of three dollars 
and a half a thousand, the stamps having a redemption 
value of two dollars a thousand, the trading stamp 
company thus realizing a profit of one dollar and a 
half a thousand. The members of this association who 
paid the 25^ fee received it back less the cost of ob¬ 
taining new members. It was held that this enterprise 
came directly under the statute, there being no sub¬ 
stantial difference between it and that conducted by 
the Washington Trading Stamp Company in the 
Lansburgh case. In comparing the two cases the court 
said, page 260: 

“This system falls far short of constituting a 
bona fide cooperative society. The only other sub¬ 
stantial difference between this scheme and that de¬ 
clared unlawful in the Lansburgh ease is this: In 
that case there was no redemption of stamps in 
cash, or in less quantities than 990; in this the 
stamps sold for $3.50 per thousand are redeemable 


■"v 
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in cash at the option of the holder at the ifate of 
$2 per thousand, and in any quantity not less than 
five. This feature makes the scheme more ad¬ 
vantageous than the other, but does not differen¬ 
tiate it. In substance they are the same.” 

The decision was based upon the same grounds as 
the Lansburgh case. In a very elaborate discussion of 
the merits of the enterprise and the necessity qf pro¬ 
tecting the public, the court said, pp. 263, 264: 

“In the case at bar the advertising feature is a 
mere pretense; it is of the stamp dealer rather 
than of the merchant. To induce the purchase of 
stamps, the stamp company circulates many copies 
of its books, which contain a directorv of the names 
and locations of the merchants under contract with 
it to deliver its stamps with purchases. It is a 
notice to these persons where they can procure 
stamps, and where and how they can procure the 
redemption of the same when obtained. This is of 
prime importance to the stamp company] The 
trading stamp concerns are not engaged in the 
advertising business, or as agents for advertis¬ 
ers.” (Then follows the extract from the Lans¬ 
burgh, case hereinbefore quoted.) “We £ee no 
reason for withdrawing or qualifying the fore¬ 
going observations in the light of the evidence in 
this case, for, as said before, the businesses jire the 
same, notwithstanding some immaterial differ¬ 


ences. 


1 f 


Again on pages 268 and 269: 

| 

“The whole country is now agitated by the in¬ 
creased cost of living that has grown to algrming 
proportions, and legislative bodies are inquiring 
into its causes with a view, if possible, of providing 
remedies for the mischief. While there is differ- 
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once of opinion as regards the chief source, all 
concur in the opinion that every introduction of 
superfluous middlemen, and consequent unneces¬ 
sary charges between producer and consumer, un¬ 
doubtedly contribute to swell the stream to over¬ 
flowing. Had the statute under consideration been 
passed at the present session of Congress, it would 
be regarded as intended to promote the public wel¬ 
fare in this respect. Though enacted many years 
ago, when the mischief was not great, it answers 
the purpose of to-day. 

“Now what are tin* conditions presented by the 
facts in this case? An entirely unnecessary mid- 
dleman, for his own profit solely, has injected him¬ 
self between the regular merchant on the one hand, 
and his customers on the other. He receives $3.50 
for every thousand stamps issued to the custo¬ 
mers, and redeems such as may be presented, in 
goods or in cash at $2 per thousand. By this 
means the corporation represented by the defend¬ 
ant in error has in the first year of its intervention 
received about $12,000 which should have either 
been retained bv the merchant or received bv his 
customers. 

“Several other concerns being engaged in the 
same business, their profits are probably as great, 
if not greater. We have then this large sum of 
money annually taken from the merchant and his 
customers, and added to the gross cost of living of 
all the people of the District, without return. Is 
it not for the public welfare, in the juridical sens*' 
of the term, to prohibit such an undertaking? We 
think that it is. Must this public welfare be sac¬ 
rificed to the unlimited freedom of contract in¬ 
voked in this case, to protect the right to prey 
upon local commerce? We think not.” 

The Gregory case was tried with the Kraft case, and 
the facts involved in the two cases are practically the 


same. Having discussed it fully in the Kraft case the 
court said it was unnecessary to do more than refer to 

•J I 

the opinion in that case as decisive of this. 

ARGUMENT. 

j 

This is a novel case before this court, because, al¬ 
though the cases heretofore referred to ( Lansburyh, 
Sheedy, Kraft and Gregory cases) involved the same 
statute, the facts of this case are entirely different. 
The enterprise involved in this case is not prohibited 
by the statute and, even if it were, the statutp would 

I 

be unconstitutional as applied to it. In tho^e cases 
the court held that the statute was constitutional as 
applied to the facts there involved, but conceded that 
there were cases to which it would not apply or that 
it would be unconstitutional as applied to theijn. The 
enterprise in this case is not one which the statute 
makes illegal and as the objectionable features pf those 
cases were not present in this, they are not an author¬ 
ity in the adjudication of it. 

The Constitution guarantees certain rightq to the 
citizens and imposes the duty upon the courts to de¬ 
clare void and of no effect any act of Congress in ex¬ 
cess of the authority granted to Congress by ^t. The 
Constitution is the supreme law of the land ahd these 
rights guaranteed to the citizens by it cannot t?e taken 
away from them by Congress, but must be protected by 
the Courts. 

Therefore the cases heretofore decided under this 
statute are not authority in a case involving different 
facts as this case does, but the court is only to bp guided 
by the provisions of the statute and the Constitution 
itself. The statute says what is unlawful and the Con¬ 
stitution provides what Congress may declare unlaw- 





fnl and imposes a duty upon the courts to check it in 
any attempted act in excess of its authority. Such 
action by the courts is not an interference with the 
rights of Congress, but is an exercise of their own 
rights. In Lochnet vs. New 1 ork, 198 U. S. 45, it was 
said: 

“This is not a question of substituting the 
judgment of the court for that of the legislature. 
If the act be within the power of the State it is 
valid, although the judgment of the court might be 
totally opposed to the enactment of such a law. 
But the question would still remain: Is it within 
the police power of the State? and that question 
must be answered by the court.’’ 

This Enterprise is not within the Prohibition of 

the Statute. 

The enterprise conducted by appellant’s assignor, a 
plan of advertising, is not such as is prohibited by 
Section 1176 Revised Statutes of the District of Co¬ 
lumbia. It was a form of advertising which was legiti¬ 
mate at the time of enacting that act and, unless pro- 

1 ted bv it, is still legitimate. It is not embraced 
within the provisions of the act. 

By Section 1176, any gift enterprise, either as de¬ 
fined in the Act of 1871 or otherwise, is prohibited. A 
gift enterprise other than that defined in the old act is 
one the predominating feature of which is the element 
of chance. Bouvier’s Law Dictionary defines it as: 

“A scheme for the devision or distribution of 
certain articles of property, to be determined by 
chance, amongst those who have taken shares in 
the scheme.” 
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This definition was adopted by the Supreme Court 
of the United States in a case arising under .Section 
1177, R. S. D. C., In re Gregory, 219 U. S. 21(1 The 
court also cited Black’s La^v Dictionary; Andbrson’s 
Law Dictionary; Lohman vs. State, 81 Ind. 15^ Win¬ 
ston vs. Beeson, 135 N. C. 271, and Randle vs. S\ate, 42 
Tex. 580, for the same proposition. 

A gift enterprise is a form of lottery. St\ite vs. 
Bryant, 74 N. C. 207; State vs. Shorts, 32 N. J. L. 398; 
State vs. Clarke, 33 N. H. 329. 

The prizes in the case at bar were not to be dis¬ 
tributed by chance and therefore the transaction does 
not come within this definition. That it does not in- 

I 

volve the element of chance is hereinafter considered 
in a discussion of the features of the case, page 42 infra. 

The only other gift enterprise in this jurisdiction is 
defined in the Act of 1871, which does not comprehend 
an advertising enterprise of the character here in¬ 
volved. It provides that “every person who shall sell 
or offer for sale any real estate or article of merchan¬ 
dise of any description whatever, or any ticket or ad¬ 
mission to any exhibition or performance, orj other 
place of amusement with a promise,” etc., “Shall be 
regarded as a gift enterprise.” It is evident that the 
performance of services such as giving public notice 
for another is not within the prohibition of the Statute; 
and the care taken by Congress to bring all transac¬ 
tions intended to be prohibited within its prohibition 
shows that it did not contemplate prohibiting tpose of 
this character. It did not limit it to sales of mer- 

i 

chandise, but included real estate and tickets of ad¬ 
mission, thereby recognizing a distinction between ar¬ 
ticles of merchandise and real estate and tickets of ad- 
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mission. These were the only sales which were made 
illegal when accompanied by a gift. 

The statute is a criminal statute in derogation of 
the common law making it unlawful to conduct any of 
the enterprises specified, and criminal statutes must 
be strictly construed—nothing is to be added by in¬ 
tendment. 

Garrison vs. D. C., 30 App. D. C. 515. 

Jackson vs. Clifford, 5 App. D. C., 312. 

U. S. vs. Wiltberycr, 5 Wheat. 76. 

U. S. vs. Harris, 171 U. S. 305. 

U. S. vs. Gooding, 12 Wheat. 460. 

Tiffany vs. Nat’l Bank of Missouri, 18 Wall. 409. 

Elliott vs. East Penn. Railroad Co., 99 U. S. 573. 

Francis vs. U. S., 188 U. S. 375. 

In Iiolph vs. Kaserneier et al., 140 la. 182, the court 
said of articles of merchandise in construing a statute 
against agreements to regulate or fix the price of them: 

“It must be remembered that the word is found 
in a criminal statute, and that, in the interpreta¬ 
tion of such statutes, different rules apply from 
those which obtain in civil matters or where con¬ 
tracts are involved. Nothing is to be added to 
such statutes by intendment, and, as a rule, they 
are to have a strict construction . . . and, in 

case of doubt, the construction must be adopted 
most favorable to the party charged.” 

Not onlv must it receive a strict construction but its 
words and phrases should be construed according to 
their commonly accepted meaning; they should be 
construed so as not to give them a broader meaning 
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than they are commonly understood to have. In the 
words of the court in Mallard et al. vs. Lawrence, 16 
How. 251: 

“The popular or received import of words fur¬ 
nishes the general rule for the interpretation of 
public laws as well as private and social transac¬ 
tions; and wherever the Legislature adopts such 
language in order to define and promulgate their 
action or their will, the just conclusion frbm such 
a course must be, that they not only themselves 
comprehended the meaning of the language they 
have selected, but have chosen it with reference to 
the known apprehension of those to whom the leg¬ 
islative language is addressed, and for whom it is 
designed to constitute a rule of conduct, pamely: 
the community at large.” 

That advertising is not real estate or a ticket of ad- 
mission is too clear to require any argument and so, 
to bring it within the prohibition of the statute] it must 
be called an article of merchandise; but merchandise 
is not commonly understood to embrace advertising. 
Advertising is merely giving publicity to an individual 
or company, or to his or their merchandise or business 
or profession. It is an important aid to business, but 
not one in which the public has any direct rigjlt. The 
newspaper which advertises for merchants ancj others, 
is not a merchant; it does not sell merchandise to its 

j 

advertising customers; it merely gives them the bene¬ 
fit of its services and resources to apprise the public 
of them or their goods. The paper does not sell any 
property to the advertisers; they get merely the use 
of a certain amount of the space in the pap^r. The 
value of a newspaper as an advertising medifim does 
not depend upon the quantity and quality of tike mate- 
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rials put into it, as is the case with merchandise, but 
upon the circulation of the paper among those who 
patronize the advertising sections. It is distinguish¬ 
able from merchandise in every particular. 

An advertisement is defined in Black’s Law Diction¬ 
ary as: 

“Notice given in a manner designed to attract 
public attention; information communicated to 
the public or an individual concerned, by means of 
handbills or newspapers.” 

All the lexicographers give it substantially the same 
definition. Can such a notice to attract public attention 
be classed as merchandise? It is not property. It is 
not the subject of sale. 

We learn from the Glossographia Anglicana Nova 
that the word “merchandise” came into use as a term 
to designate the goods and wares exposed to sale in 
fairs and markets. Coswell’s Law Interpreter is 
authority for the same information. Today, as com¬ 
monly understood, it is restricted to nearly the same 
class of things. We find it defined by the modern lexi¬ 
cographers as follows: 

“In general, any movable object of trade or 
traffic; that which is passed from hand to hand by 
purchase and sale; specifically, the objects of 
commerce; a commercial commodity or commer¬ 
cial commodities in general; the staple of a mer¬ 
cantile business; commodities, goods, or wares 
bought and sold for gain. 

“Real property, ships, money, stocks, and bonds 
are not merchandise, nor are notes or other mere 
representations or measures of actual commodi¬ 
ties or values.” Century Dictionary and Cyclo¬ 
pedia. 
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“The objects of commerce; whatever is usually 
bought or sold in trade, or market, or by mer¬ 
chants; wares; goods; commodities.” 'Vfebster’s 
Dictionary. 

“Anything movable customarily bought and 
sold for profit; especially, commodities traded in 
by merchants.” Standard Dictionary. 

j 

“A term including all those things wliich mer¬ 
chants sell, either wholesale or retail: as, dry 
goods, hardware, groceries, drugs, etc^ It is 
usually applied to personal chattels onljf, and to 
those which are not required for food or iplmediate 
support, but such as remain after havjng been 
used, or which are used only by a slow Consump¬ 
tion.” Bouvier’s Law Dictionary. 

“All commodities which merchants usually buy 
and sell, whether at wholesale or retail; whres and 
commodities such as are ordinarily the objects of 

trade and commerce.” Black’s Law Dictionary. 

' 

“While the term ‘merchandise’ does not] seem to 
have any fixed legal signification, yet its commonly 
accepted meaning is limited to things which have 
an intrinsic value in bulk, weight, or measure, and 
which are bought and sold.” Anderson’s ijjaw Dic¬ 
tionary. 

“Commodities; articles of personal property 
ordinarily dealt in by merchants and traders; 
things bought and sold.” Rapalje and Lawrence 
Law Dictionary. 

| 

These definitions, all of which are authoritative, 
show that the word “merchandise” connotes something 
tangible in which there is property and the value of 
which depends chiefly upon the quality and quantity 
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of its ingredients. As said in Jewell vs. Board of 
Trustees, 113 Iowa, 47: 

“The terms ‘merchandise’, ‘merchant’, and 
‘stock’, have verv well defined meanings. The 
former conveys the idea of personality used by 
merchants in the course of trade.” 

Advertising is not such. It is not tangible; it is 
not property; nor does its value depend upon its 
measure or upon the quality of the ink or paper, the 
only subjects of property which comprise it. The ad¬ 
vertiser never acquires any rights other than contract 
rights. In the case at bar, the appellant’s assignor 
promised to insert an advertisement in its paper for 
twelve months and the appellee promised to pay for it. 
By this contract the appellee acquired nothing more 
than a contract right. Nothing was ever delivered to 
the appellee, no property passed; and even after the 
advertisement was put in the paper, appellee’s rights 
remained the same. lie did not pay for any property; 
he did not acquire copies of the newspaper or even the 
advertisement; but what he paid for was the services 
in printing and circulating the advertisement, and the 
value of these services depended largely upon the re¬ 
sources of the appellant’s assignor for bringing it to 
the notice of a large number of interested people. 

That “merchandise” means more than a mere con¬ 
tract to advertise, is well brought out in Passaic Mf/j. 
Co. vs. Hoff man, 3 Daly (N. Y.) 495: 

“The Revised Statutes of this State substituted 
the word ‘chattels’ for ‘wares or merchandise,’ 
but, like many other changes of language in the re¬ 
vision, this was evidently for conciseness, and not 
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with a view of changing the sense. The lexicogra¬ 
phers and other authorities cited show tl^at what 
was understood by the words ‘Goods, wjares, or 
merchandise,’ when the statute was enacted and 
for a century afterwards, were the commodities 
bought and sold in trade and commerce, which 
would not include a set of artificial teeth, as they 
are not bought and sold in that way, but made only 
for the person ordering them.” 

According to the above authorities, by merchandise 
is usually meant the objects of commerce. Advertising 
is not commerce; the most that can be said of it is 
that it is an incident of commerce. A very similar'busi¬ 
ness, that of insurance, has been before the Supreme 
Court of the United States, and that court shid of it 
(Paul vs. Virginia, 8 Wall. 168): 

“Issuing a policy of insurance is not a transac¬ 
tion of commerce. The policies are simple con¬ 
tracts of indemnity against loss by fire, entered 
into between the corporations and the assured, for 
a consideration paid by the latter. These contracts 
are not articles of commerce in any proper pieaning 
of the word. They are not subjects of trade and 
barter offered in the market as something having 
an existence and value independent of the parties 
to them. They are not commodities to be shipped 
or forwarded from one state to another, and then 
put up for sale.” 

Philadelphia Fire Asso. vs. New York, 119 TJ. S. 

110 . 

I 

Hooper vs. California, 155 U. S. 648. 

| 

In the latter case, after quoting the above extract 
from Paul vs. Virginia, supra, the court said: 
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“The business of insurance is not commerce. 
The contract of insurance is not an instrumental¬ 
ity of commerce. The making of such a contract 
is a mere incident of commercial intercourse.” 

Advertising, like insurance, is not an object of com¬ 
merce; it is not merchandise and is clearly not within 
the provisions of the statute. 

Even if we disregard the objection that advertising 
is not an article of merchandise, we still find the trans¬ 
action was not prohibited by the act. There was no 
sale and the act makes it unlawful only when there 
is a sale. The contract entered into between appel¬ 
lant’s assignor and appellee was not a contract of 
sale; appellant’s assignor did not contract to transfer 
the title of anything to appellee, but merely to give 
publicity to his merchandise. Such is not the subject 
of sale. A sale transfers property, but here there was 
no property transferred. After the contract was per¬ 
formed by appellant’s assignor, appellee had not ac¬ 
quired anything except publicity and that was all ho 
expected and all for which he promised to pay. 

There are many definitions of the word “sale” but 
the following few will suffice to show that the essential 
element of a sale is the transfer of the absolute title 
to property: 

“A transmutation of property from one man to 
another, in consideration of some price. ’ ’ 2 Black- 
stone’s Comm. 446. 

“A transfer of the absolute or general property 
in a thing for a price in money.” Benjamin on 
Sales. 

“An agreement by which one of two contract¬ 
ing parties, called the seller, gives a thing and 
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passes the title to it, in exchange for a certain 
price in current money, to the other part}!, who is 
called the buyer or purchaser who, on liis part, 
agrees to pay such price.” Bouvier’s La-vf Diet. 

“A transfer of property for a fixed price in 
money or its equivalent.” Iowa vs. McFarland, 
110 U. S. 471. 

These definitions show that the word “sale” imports 
an actual transfer of the title to property. If implies 
a transferring of property from the seller to the buyer 
or purchaser, and includes, not only the idea of divest- 

I 

ing the seller of title, but that of vesting it in the pur¬ 
chaser. Thus a sale can be only to the party who, on 
the sale and by reason of it, becomes the ownbr of the 
thing sold. 

It is incorrect to call a contract to sell a ^ale, and 
even more so to call a contract to advertise a sale, as 
by it, it is not contemplated that the title to ahy prop¬ 
erty ever will be transferred. A contract to sell creates 
merely a right in personam, but when it is fully exe¬ 
cuted a right in rem is transferred. A contract to ad- 
vertise, like a contract to sell, creates merely a right 
in personam, and even when executed is merely a right 
in personam. Any sale creates a right in rem and ad¬ 
vertising which never creates anything other than a 
right in personam cannot be a sale. If it is not a sale, 
it is not within the prohibition of the statute io which 
nothing can be added by intendment; as said by the 
court in United States vs. Harris, supra. 

“It may be conceded that it was the intention of 
Congress to subject receivers of railroad com¬ 
panies, appointed such by courts of the United 
States, to the valid laws and regulation^ of the 


26 


states and of the United States, whose object is to 
promote the safety, comfort, and convenience of 
the traveling public. But we are not now con¬ 
cerned with the general intention of Congress, but 
with its special intention, manifested in the enact¬ 
ments under which this suit is brought. . . . 

Can we fairly bring receivers within the penal 
clause by reasoning from a supposed or an ap¬ 
parent motive in Congress in passing the act? 

“Orilv by a strained and artificial construction, 
based chiefly upon a consideration of the mischief 
which the legislature sought to remedy, can receiv¬ 
ers be brought within the terms of the law. But 
can such a kind of construction be resorted to in 
enforcing a penal statute? Giving all proper force 
to the contention of the counsel of the government, 
that there has been some relaxation on the part of 
the courts in applying the rule of strict construc¬ 
tion to such statutes, it still remains that the in¬ 
tention of a penal statute must be found in the 
language actually used, interpreted according to 
its fair and obvious meaning. It is not permitted 
to courts, in this class of cases, to attribute in¬ 
advertence or oversight to the legislature when 
enumerating the class of persons who are sub¬ 
jected to a penal enactment, nor to depart from the 
settled meaning of words or phrases in order to 
bring persons not named or distinctly described 
within the supposed purpose of the statute.” 

Can this court, by a strained and artificial construc¬ 
tion, attribute inadvertence or oversight to Congress 
and bring advertising contracts within the prohibition 
of the statute, by reasoning from a supposed or ap¬ 
parent motive in Congress, where the language of the 
statute does not refer to them or to anything analogous 
to them? It seems that such is not within the province 
of the court. 
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It should bo remembered that Section 1176 Adopted 
the definition of the Legislative Assembly of 1871 with¬ 
out attempting to define gift enterprises, and to }md the 
purpose we must go back to that time. It should also 
be remembered that it was originally passed as a reve¬ 
nue measure. With these in mind, it is clear that the 
court would be speculating in vague uncertainties to 

I 

attempt to ascertain the intention of the Legislative 
Assembly forty-six years ago when condition^ were 
much different. Section 1176 merely prohibits such 
enterprises as were licensed during the two preceding 
years and a court of today could not estimate th£ scope 
of the old act and say whether by that act it was in¬ 
tended that licenses should be required of advertisers 
as well as of real estate dealers, merchants ant} enter¬ 
tainers. The question is not what Congress may have 
intended by the act, but what is the meaning of the 
words used. To depart from the language of the act 
would probably lead to an unjust and erroneous con¬ 
clusion. 

If there was not a sale nor an offer of sale in this 

j 

case, or if the parties were not dealing with real estate, 
merchandise or tickets of admission, it is not within the 
statute and the judgment of the lower court shquld be 
reversed; but there is another ground upon which the 

—^ j 

contract should be sustained. Even if we assume that 
this enterprise is one enumerated in the statute, the 
contract must still be sustained as it is not within the 
constitutional power of Congress to prohibit it. 
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Constitutionality of the Statute. 

It is contended by the appellee that the statute in 
controversy was directed against such business as that 
in which the appellant’s assignor was engaged; that 
it prohibits and prescribes penalties for the conduct of 
such a business enterprise. The statute itself is un¬ 
doubtedly prohibitive in its character, and, if it affects 
this transaction and is a valid legislative enactment 
under the Constitution as applied to a business of this 
character, it would undoubtedly render the contract 
sued upon void. It has heretofore been held in this 
jurisdiction that the statute under consideration is 
constitutional insofar as it affects gift enterprises de¬ 
pending upon the element of chance, or those conducted 
by a third party who is an unnecessary middleman 
preying upon the public, it being a primary business 
and not secondary to a legitimate enterprise. 

Lansburgh vs. D. C., 11 App. D. C. 512. 

D. C. vs. Krafi, 35 App. D. C. 253. 

D. C. vs. Gregory, 35 App. D. C. 271. 

Sheedy vs. 1). C., 19 App. D. C. 280. 


These cases held that it was a valid law as applied 
to the enterprises there involved, being a valid exer¬ 
cise of the police power of Congress. The enterprise 
conducted by the appellant’s assignor lacked all those 
features of these enterprises which it is within the 
power of Congress to prohibit. 

The intention of our government is declared in these 
words, in the Declaration of Independence, the first of¬ 
ficial action of this country: “We hold these truths 


■n. 
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to be self-evident, that all men are created equ$l, that 
they are endowed by their Creator with certain inalien¬ 
able rights, that among these are life, liberty gnd the 
pursuit of happiness.” Although the Declaration of 
Independence is not an authority by which the courts 
are bound, the truths therein stated are the funda¬ 
mental principles upon which our institutions of gov¬ 
ernment rest and, at this day, are a part of oqr Con¬ 
stitution. 

They were so self-evident that at first it was npt con¬ 
sidered necessary to incorporate them in the Constitu¬ 
tion, but by amendment provisions have been made 
directed both against State and Federal legislation 
which secures them to the individual as sacred rights 
of which he cannot be deprived. 

‘‘That no person shall ... be deprived of 
life, liberty or property without due process of 
law.” 5th Amendment to the Constitution of the 

i 

United States. 

“No state shall make or enforce any law which 
shall abridge the privileges or immunities of a 
citizen of the United States; nor shall anv state 
deprive any person of life, liberty or property 
without due process of law.” Section l| 14th 
Amendment to the Constitution of the United 
States. 

It has now become firmly established that the word 
“liberty” as used in the Constitution means more than 
mere freedom from restraint. It means not merely the 

i 

right to go where one chooses, but to do such hcts as 
he may judge best for his interests not inconsistent 
with the equal rights of others; that is, to follo^V such 
pursuits as may be best adapted to his faculties and 
which will give him the highest enjoyment. This, it is 
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understood, embraces the right to be free in the enjoy¬ 
ment of all one’s faculties; to use them in all lawful 
ways; to live and work where one will; to earn his 
livelihood bv any lawful calling; to pursue any liveli¬ 
hood or avocation, and for that purpose to enter into 
all lawful contracts which may be proper and essential 
to his carrying out those purposes. Allgeyer vs. Louis¬ 
iana, 165 1’. S. 580. These individual rights are sacred 
rights which the Constitution guarantees to the humble-ST 
citizen against oppressive legislation whether national 
or local so that he cannot be deprived of them without 
due process of law. It is the very theory upon which 
our political institutions rest, that all men have certain 
inalienable rights; among these are life, liberty and 
the pursuit of happiness; and the safety of our insti¬ 
tutions depends upon the courts upholding them and 
giving effect to the supreme law of the land. 

In Lappin vs. D. C., 22 App. D. C. 68, the court said: 


“The undoubted right to pursue any trade, call¬ 
ing, or profession, subject only to such reasonable 
regulations in the interest of the public welfare as 
may be imposed upon all persons under like condi¬ 
tions, may, in many respects, be considered as a 
distinguishing feature of our republican institu¬ 
tions.' Dent vs. W. Va., 129 U. S. 114,122.” 


In People vs. Marx, 99 N. Y. 377; 2 N. E. 29, it was 
said: 


“No proposition is now more firmly settled than 
that it is one of the fundamental rights and privi¬ 
leges of every American citizen to adopt and 
follow such industrial pursuits, not injurious to 
the community, as he may see fit.” 
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And again, in regard to the constitutional rights of 
one to pursue his lawful calling unmolested by Con¬ 
gress, this court said, in Curry vs. D. C., 14 App. D. C. 
423: 

I 

“But where there is a business, such as are the 
vast majority of avocations, which all may equally 
pursue with benefit to themselves and to "the com¬ 
munity, which is not in itself injurious or objec¬ 
tionable, and which has been at all time^ freely 
pursued by those desirous to engage in it without 
let or hindrance or other restrictions than those 
demanded by the excise laws or by the safety and 
comfort of the community, it is not within the 
province of the legislature or of any subordinate 
authority to prohibit such business or to discrim¬ 
inate arbitrarily in regard to it in favor of one 
person and against another.” 

| 

These rights must be respected; the constitutional 
guarantees must be upheld, and for this purpose the 
courts have been empowered, it has even beep made 
their duty, to see that they are upheld, even to the 
point of nullifying legislation which attempts to 
destroy them. Where the Constitution and a statute 
are incompatible the courts must guard these rights 
with firmness and give effect to the former. 

It is firmly settled by judicial decisions: 

“That all the guarantees of the Constitution 
respecting life, liberty and property are Equally 
for the benefit and protection of all citizend of the 
United States residing permanently or tempo¬ 
rarily within the District of Columbia, And to 
those residing in the several states.” Lanvin vs. 
D. C., 22 App. D. C. 76. 
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Callan vs. Wilson, 127 U. S. 540. 

Kerr vs. Ross, 5 App. D. C. 241. 

Lansburyh vs. D. C., 11 App. D. C. 521. 

Curry vs. D. C., 14 App. D. C. 423 

In I). C. vs. Kraft, supra, wherein the same statute 
was involved, it was said: 

“The police power of Congress in the District 
of Columbia, upon the exercise of which this statute 
(the statute involved in the case sub judice) rests, 
is substantiallv the same under the 5th Amend- 

m/ 

ment as that which may be exercised by the States 
under the limitations of the 14th Amendment.” 

The onlv authoritv which Congress has for enacting 

4* %f Q C 1 

legislation of the character here involved, grows out 
of what is known as the police power, that power which 
the legislature has to enact laws or ordinances which 
pertain to the public safety, the public health and the 
public morals. It follows, therefore, that unless the 
statute in question is one which in some way provides 
for the public safety or pertains to the public health 
or morals, it is not a valid exercise of the police power, 
and if it is not within the police power, it is clearly an 
unlawful interference with private rights. 

The police power can only be exercised to protect 
these public interests. There must be a fair relation 
of means to ends of which courts can see the force. 
As stated by Mr. Justice Matthews in Yick Wo vs. 
Hopkins, 118 U. S. 356: 

“When we consider the nature and the theory 
of our institutions of government, the principles 
upon which they are supposed to rest, and review 
the history of their development, we are con- 
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strained to conclude that they do not mean to 
leave room for the play and action of purely per¬ 
sonal and arbitrary power. ’ ’ 

I 

J 

In Muffler vs. Kansas, 123 U. S. 623, the court!said: 

I 

I 

| 

‘ ‘ It does not at all follow that every statute en¬ 
acted ostensibly for the promotion of these ends, 
is to be accepted as a legitimate exertion of the 
police powers of the State. There are, oj: neces¬ 
sity, limits beyond which legislation cannot right¬ 
fully go. While every possible presumption is to 
be indulged in favor of the validity of a statute, 
Sinking Fund Cases, 99 U. S. 700, 718, the courts 
must obey the Constitution rather than the law¬ 
making department of government, and must, upon 
their own responsibility, determine whether, in 
any particular case, these limits have been passed. 

. . . The courts are not bound by mere forms, 
nor are they to be misled by mere pretense^. They 
are at liberty—indeed, are under a solemn duty— 
to look at the substance of things, whenever they 
enter upon the inquiry whether the legislature has 
transcended the limits of its authority. If, there¬ 
fore, a statute purporting to have been enacted to 
protect the public health, the public morale or the 
public safety, has no real or substantial relation to 
those objects, or is a palpable invasion ofj rights 
secured by the fundamental law, it is the duty of 
the courts to so adjudge, and thereby give effect 
to the Constitution.” 

j 

The statute in question is prohibitive; it makes it a 
crime to carry on a legitimate business in a manjier not 
before supposed to be illegal or improper; it deprives 
a citizen of the means of acquiring and possessing 
property which previously he had possessed as of 
right; and such invasion and deprivation of private 
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right can only be justified, if at all, by proper legis¬ 
lative action in the exercise of the police power. Con¬ 
gress has not power to take this right from a citizen, 
except where it is necessary to protect the public 
health, morals or welfare. Unless it is clear that this 
right does injure one of these public interests, it is be¬ 
yond the power of Congress to deprive him of it. 

In Lawton vs. Steele, 152 U. S. 133, the court said: 

“The legislature may not, under the guise of 
protecting the public interests, arbitrarily inter¬ 
fere with private business, or impose unusual or 
unnecessary restrictions upon lawful occupa¬ 
tions.” 

It must be a necessary interference having a direct 
relation to a legitimate end. It was said in Campbell 
vs. D. C., 19 App. D. C. 131: 

“At the same time it is equally clear that the 
power (police power) is not an unlimited one, and 
that every exercise of it, on behalf of the public 
health or any other legitimate public purpose, 
must, in order to justify an infringement of the 
rights of person or property, have a substantial 
relation to those objects. 

In Lochner vs. N. Y., 198 U. S. 45, Mr. Justice Peck- 
ham said: 

“The mere assertion that the subject relates 
though but in a remote degree to the public health 
does not necessarily render the enactment valid. 
The act must have a more direct relation, as a 
means to an end, and the end itself must be ap¬ 
propriate and legitimate, before an act can be held 
to be valid which interferes with the general right 
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of an individual to be free in his person and in his 
power to contract in relation to his own labor.” 

In Stoutenb-urgh vs. Frazier, 16 App. D. C. 229, the 
appellee was fined for conviction under a statute pro¬ 
viding for such fine after conviction as a siispicious 
person. The court held that the act was unconstitu¬ 
tional as an abuse of legislative power under the Con¬ 
stitution saying: 

“But there are certain fundamental rights of 
person and property even in this District that are 
beyond the power of Congress to disregard or vio¬ 
late. The rights secured to persons and property 
by the 4th and 8th Amendments to the Constitu¬ 
tion are among such rights. The power of Con¬ 
gress to legislate for this District, in matters of 
police, is certainly very large, and necessarily so; 
but there are certain fundamental maxiins of a 
free government that would seem to require that 
the rights of personal liberty and private property 
should be held sacred. ’ ’ 

i 

In Allgeyer vs. Louisiana, supra, a statute forbade 
citizens of the state to insure with foreign corporations 
which were not authorized to do business in the state. 

I 

The defendant sent a notification by mail to q marine 
insurance company in New York in order that insur¬ 
ance previously provided for by a valid contract, made 
and to be performed outside the state, might attach to 
the property specified in a shipment mentioned in the 
notice, although the property was then within the state. 
This statute was held unconstitutional, the cotirt say¬ 
ing in the course of its opinion: 

i 

“The act done within the limits of tile state 
under the circumstances of this case and for the 
purpose therein mentioned, we hold a proper act, 
one which the defendants were at liberty to per- 




form and which the state legislature had no right 
to prevent, at least with reference to the Federal 
Constitution. To deprive the citizen of such a 
right as herein described without due process of 
law is illegal. Such a statute as this in question 
is not due process of law, because it prohibits an 
act which under the Federal Constitution the de¬ 
fendants had a right to perform. This does not 
interfere in anv wav with the acknowledged right 
of the state to enact such legislation in the legiti¬ 
mate exercise of its police or other powers as to it 
may seem proper. In the exercise of such right, 
however, care must be taken not to infringe upon 
those other rights of the citizens which are pro¬ 
tected by the Federal Constitution.” 

The business conducted by the appellant’s assignor 
was one which he had a right to conduct under these 
guarantees of the Constitution. There was nothing in 
it which in any way endangered the public safety, the 
public health or the public morals, which would justify 
Congress in taking the right awav. It was merelv a 
scheme to increase the business by a lawful means— 
the old story of small profits on large sales instead of 
large profits on small sales. It was one which has 

newspapers all over the country for 
a great many years and has received the sanction of 
those who have the public welfare at heart, and it has 
never been considered as demoralizing. No element of 
chance was present, no unnecessary third party prey¬ 
ing upon the interests of the public as stated by the 
court of the enterprises in the Lansburgh, Kraft and 
Gregory cases was involved so as to require protection 
for the public. 

The primary business was that of publishing a news¬ 
paper and advertising and this plan, which in no way 
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affected the public welfare, was merely to stimulate 
and increase business. At stated by this court in the 
Kraft case, page 263: 

j 

I 

I 

“Certainly, the right of the advertiser and the 
newspaper to contract for this purpose has never 
been questioned. The newspaper is a time-honored 
institution, indispensable to civilized socibtv. It 
gives the current news on all subjects of) public 
interest, and in addition opens its pages to ad¬ 
vertisers. The merchant purchases his space and 
presents the advantages of his business.” 

In this quotation the court recognized that the busi¬ 
ness of publishing a newspaper is a legitimate busi¬ 
ness. Advertising is an incident to any legitimate busi¬ 
ness and quite a necessary incident. The court also 
recognized that advertising is legitimate as ^vell as 
necessary; and in AUgeyer vs. Louisiana, supra\ it was 
at the liberty guaranteed to the citizen by the 
Constitution, embraces the right “to pursue any liveli¬ 
hood or avocation, and for that purpose to enter into 
any lawful contracts ivhich may he proper and essential 
to his carrying out those purposes.” Before this 
statute was enacted, a newspaper was guaranteed this 
liberty, this right to enter into a contract with the 
advertisers for the purpose of advertising its business 
and successfully pursuing its livelihood. Coul^l Con¬ 
gress abrogate this constitutional guarantee apd de¬ 
prive the newspaper of its rights upon its contracts? 
To do so it would have to be demoralizing to the public, 
not only in the eyes of Congress, but also in the eyes 
of this court. It is not like depriving the eitizep of a 
privilege, for the Supreme Court of the United States 
has said that it is a constitutional right, and in L&chner 
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vs. Ncic York, supra, that court said that it was a 
question for the court whether or not it was within the 
police power of the legislature to deprive a citizen 
of such a right. 

Tn order that the statute mav be sustained the enter- 

* 

prise must: appear injurious to the public welfare and 
the statute must have a direct relation to the public 
interests. The enterprise herein involved was not dan¬ 
gerous to the public health, safety or morals and 
therefore the interference bv Congress would not be to 
a legitimate end. Can this court see where the public 
required such an interference? It is difficult to see 
wherein it is demoralizing, unsafe or unhealthy in view 
of the fact that it could have no more undesirable effect 
upon the people than any other kind of competition. 

That the statute has been held constitutional as ap¬ 
plied to other acts does not mean that it is constitu- 
ional as applied to all acts that might come within its 
express prohibition. The other cases, involving as 
they do other facts, are not authority in the determina¬ 
tion of the constitutionality of the statue as applied to 
this case. Other statutes have been held valid as ap¬ 
plied to certain acts and invalid as to others and this 
court said of this statute that it would apply only to 
those cases rightfully and constitutionally within its 
provisions and that it would be restrained as to those 
not rightfully within its provisions. Lansburgli vs. 
D. C\, supra. On page 528 of the opinion of the court, 
it was said: 

“We do not feel called upon at this time to 
undertake a specification of the peculiar conditions 
in which the act under consideration might or 
might not apply to actual merchants in the ordin¬ 
ary course and practice of competitive business, 


s 
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or to determine just what character of induce¬ 
ments by way of gift or premium may, and may 
not, be held out to purchasers at the time, and as 
a part of their purchases. That it was not in¬ 
tended to apply to ordinary discounts for cash, or 
in proportion to amounts of purchases when made 
by the merchant himself to his customersj may be 
regarded as certain; and the exercise of such 
power would doubtless be denied if expressly at¬ 
tempted. Nor can it with reason be said to apply 
to bona fide co-operative associations and the like. 
It is possible also that it might not be operative 
in a case where the sale of a lawful artidle is ac¬ 
companied by a gift of something specific and cer¬ 
tain, not attended with any element of chance, and 
where the gift is not the real object of the sale, 
in an attempt to evade acts regulating or prohibit¬ 
ing a particular traffic, as, for exmple, in the case 
of Laner vs. The District of Columbia H 

In the Kraft case Mr Chief Justice Shepaijd in de¬ 
livering the opinion considered the application of the 
statute to the facts of that case assuming that it would 
not apply to any case of a direct gift by the njierchant 
himself with a purchase, and Mr. Justice Van Orsdel 
said, in the dissenting opinion, that it was conceded 
that it would not apply in the absence of the Unneces¬ 
sary third party. The case at bar is clearly not within 
the prohibition of the statute, as it is just sudh a one 
as Mr. Justice Van Orsdel said the court conceded was 
not within its provisions. 

In Chapman vs. United States, 5 App. D. C. 122, the 
court said, referring to the contention of coufisel, that 
if a statute was broad enough to include what it could 
not constitutionally affect, it would be void in tpto: 

“This is not reasonable, nor is it in accordance 
with the rule of interpretation adopted by the Su- 
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preme Court of the United States, as applied to 
a statute good on its face, but where, by reason of 
its general and comprehensive terms, it may be 
made, by construction, to apply to objects for¬ 
bidden by the Constitution. In such case the 
statute will be allowed its full force and operation, 
as applicable to all cases, rightfully and constitu¬ 
tionally within its provisions, but such application 
will be restrained as to those objects simply to 
which the statute is forbidden to extend. This is 
the rule, as we understand it, upon which the Su¬ 
preme Court acted in the State Freight Tax Cases, 
15 Wall. 232; Supervisors vs. Stanley, 105 U. S. 
305, 313; Virginia Coupon Cases, 114 U. S. 2G9, 
and other cases that could be cited.” 

The above extract was quoted with approval in the 
Lanshurgh case. 

In the State Freight Tax Cases, 15 Wall. 232, it was 
said: 


“It is not the purpose of the law, but its effect, 
which we are now considering. Nor is it at all 
material that the tax is levied upon all freight, as 
well that which is wholly internal as that embarked 
in interstate commerce. . . . 

“The conclusion of the whole matter is that, in 
our opinion, the Act of the Legislature of Pennsyl¬ 
vania of August 25, 1864, so far as it applies to 
articles carried through the state, or articles taken 
up in the State and carried out of it, or articles 
taken up without the state and brought into it, is 
unconstitutional and void.” 


It was said in Supervisors vs. Stanley, 105 U. S. 305: 

“It is very difficult to conceive why the Act of 
the Legislature should be held void any further 
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than when it affects some right conferred by the 
Act of Congress. If no such right exists, the 
delicate duty of declaring by this court that an 
Act of state legislation is void, is an assumption 
of authority uncalled for by the merits of thjs case, 
and unnecessary to the assertion of the rights of 
any party to the suit. 

‘ ‘ The general proposition must be conceded that 
in a statute which contains invalid or unconstitu¬ 
tional provisions, that which is unaffected bjf these 
provisions, or which can stand without them, must 
remain. If the valid and invalid are capable of 
separation, only the latter are to be disregarded.” 

See also Jacobson vs. Mass., 197 U. S. Ill 

In other jurisdictions the courts have applied this 
same principle to similar statutes and upheld tl^em as 
applied to some cases and renounced them as to cithers, 
the same as this court intimated it would do whbn the 
proper case came before it. In Long vs. State, 7|3 Md. 
527, it was held that a statute almost identical with 

T 

the statute under review, was unconstitutional as ap¬ 
plied to a merchant who himself gave premium^ with 
purchases of his coffee, no element of chance being 
present; and in State vs. Haivkins, 95 Md. 13^, the 
same statute was held constitutional as applied to an 
enterprise of a similar character involving the element 
of chance. 

State ex rel. Simpson vs. Sperry-Hutchinsop,, 110 
Minn. 378, and many other cases involving similar 
statutes are to the same effect. 

In People vs. Gill son, 109 N. Y. 389, it was helil that 
such a statute was unconstitutional as applied to cases 
where there was no element of chance involved. 

In Commonwealth vs. Emerson, 165 Mass. 146, the 
court decided that where a merchant gave pictures 
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with purchases of tobacco, it was not within the prohi¬ 
bition of shch a statute, although the statute prohibited 
any person selling any property “upon any representa¬ 
tion, advertisement, notice or inducement that anything 
other than what is specifically stated to be the subject 
of the sale or exchange, is, or is to be, delivered or re¬ 
ceived ; or in any way connected with or a part of the 
transaction.” 

There are many cases involving similar statutes and 
standing for similar propositions, as well as numerous 
cases holding that such statutes are unconstitutional in 
anv event, but it seems unnecessary to cite more in 
view of the fact that the court is familiar with them, 
they having been brought to the attention of the court 
in the other cases in this jurisdiction. 

All these cases show that a prior holding is not 
authority in a case involving different facts. It will 
next be shown wherein the facts of this case differ from 
those of the earlier cases. 


Features of the Case at Bar. 

In the case sub jndice we find none of the objection¬ 
able features of the enterprises conducted in the Lans- 
burgh, Sheedy, Kraft and Gregory cases. The busi¬ 
ness of the appellant’s assignor was that of publishing 
a newspaper, and involved only those features which 
are common to other newspapers—the publication of 
accounts of matters which are of interest to the read¬ 
ing public and the advertisements of merchants; that 
this is a perfectly legitimate enterprise cannot be dis¬ 
puted. It was so recognized in the Lansburgh case. 
It was not a part of its ordinary business to give away 
votes to advertisers, but was merely done at the time 
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this contract was entered into as a form of advertising, 
the same as the people engaged in other lines cjf busi¬ 
ness advertise, either by written advertisements in pub¬ 
lications or by the giving away of some article &uch as 
a calendar, or even by some act such as donating money 
or other articles of value to some public institution, 
bringing for them, notoriety. No matter which form 
of advertising is engaged in, including the one in the 
case at bar, it is an added expense to the running of 
the business, but from which the advertiser anticipates 
more profits. The giving of votes here was secondary 
to a strictly legitimate business, and cannot |)e con¬ 
demned any more than any other form of advertising, 
lacking, as this does, the objectionable features of the 
cases heretofore decided in this jurisdiction. 

A very careful examination of this form of adver¬ 
tising fails to disclose either the lottery or th<h para¬ 
sitic features of the other cases. Prizes were Offered, 
but these prizes did not depend in whole or in part upon 
lot or chance. There was a total absence of any ele¬ 
ment of chance. The votes given were all of equal 
value whether in large quantities or in small,—o^tie vote 
could be cast alone, and multiples had the saitie pro¬ 
portionate value. They were given to the merchant in 
proportion to the amount of advertising he did in the 
paper; they had no intrinsic value to him, but for him 
also it was another form of advertising,—he got two 
forms for the price of one. Nor did they have any 
intrinsic value to the customers who procurejl them 
from the merchant with their purchaseXs, each customer 
knew exactly what he was getting. It was nothing 
more than the privilege of voting once for each vote 
thus procured. It did not depend upon lot or chance 
whether or not he would get a vote with his purchase, 
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for he was certain to get a number of votes in propor¬ 
tion to the amount of each purchase, if he desired them, 
and the value of them was not uncertain; each vote had 
the same value. The number of votes a customer 
would get with any amount expended for merchandise 
or the value of these votes in the contest did not depend 
on any lot or chance—it was a certainty. 

It is almost inconceivable that any person would 
make purchases of goods that they did not want merely 
for the purpose of procuring an opportunity to vote. 
This transaction is even less objectionable in this re¬ 
spect than the common bargain counters. 

This is not a novel proposition in the courts, and it 
has heretofore been held by every court before which 
a similar voting contest came that it did not involve the 
element of chance. 

Quatsoe et al. vs. Eggleston, 42 Ore. 315. 

Dion vs. St. John Baptiste Society, 82 Me. 319. 

Commonwealth vs. Jenkins, 166 S. W. (Ky.) 794. 

Quatsoe vs. Eggleston, supra, was an action upon an 
advertising contract almost identical with the case at 
bar, by which the plaintiff was to furnish three pianos 
to be given away to the society, church, school, lodge 
or person who should secure the greatest number of 
votes at the close of each of three separate contests, to 
furnish the defendant with 5,000 tickets and two dis¬ 
play cards, and to pay for advertising the contest; 
the defendant was to keep the display cards in a con¬ 
spicuous place in his store, to give each customer a 
ticket entitling him or her to vote, with each 25£ pur¬ 
chase, and to pay the plaintiff for the tickets. The 
suit was brought for the contract price of the tickets. 



The court decided for the plaintiff and held that this 
was not a lottery, saying: 

“There cannot, therefore, be a lottery without 
this element of uncertainty or chance. If the 
power of reason or will is exercised upon the se¬ 
lection, then there is no lottery. Now, when the 
contract under consideration is examined, the ele¬ 
ment of pure chance is found wantingj The 
awarding of the pianos, which are proposed to 
be given away as an advertisement, is not niade by 
chance or lot, but by the affirmative, conscious act 
and will of the holders of tickets obtained with 
goods purchased at defendant’s store ... so 
that the holder of a ticket, or of any nuipber of 
tickets, as such, stood no more chance to obtain the 
gift than one who had not traded at the defend¬ 
ant’s store and held no ticket at all. The pianos 
were not to be distributed among the ticket holders 
by schemes or lots, or to the persons holding the 
greatest number of tickets, but the award depend¬ 
ed upon the result of the vote. There wasj there¬ 
fore, no awarding of the prizes by lot or chance, 
and no appeal to the cupidity of any ohe, nor 
inducement to make reckless purchases in the hope 
of securing some prize superior in value to the 
amount invested. The contract, thereforb does 
not come within any of the accepted definitions of 
a lottery, nor within the scope of the evil intended 
to be suppressed by the prohibition thereof.” 

Commonwealth vs. Jenkins, supra, was on an indict¬ 
ment for promoting a lottery and gift enterprise, they 
being prohibited by statute. This case also Was al¬ 
most identical with the case at bar. The defendant 
was editor and proprietor of a newspaper and gave 
votes to persons paying subscriptions or advertising 
in the paper, the number of votes being proportionate 
to the amount expended in subscriptions or advertising. 
In addition, he sold votes to merchants to be given to 
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1 heir customers with purchases in proportion to the 
amount of! goods purchased. The holders of these 
votes had the privilege of naming a candidate and of 
casting the votes for such candidate or for one already 
named. The candidate obtaining the largest number 
of votes was to obtain an automobile. The court held 
that this was not a lottery nor a gift enterprise as it 
did not involve any element of chance. 

In Millsaps vs. Urban , 171 S. W. (Ark.) 1198, the de¬ 
fendant had agreed to furnish coupons to certain busi¬ 
ness houses, which coupons would be given by the mer¬ 
chants to their customers at the rate of one for each 
five cent purchase and the holders of these coupons 
were entitled to cast them as ballots for some lady 
contestant, and the lady getting the most votes would 
receive an automobile. This was a suit for the auto¬ 
mobile, the plaintiff having received the most votes in 
the contest. The decision was for the plaintiff. No 
point was made that this was a lottery, but the court, 
in its opinion, saw fit to consider the matter saying: 

“No point is made as to the illegality of the 
transaction out of which this litigation arose. No 
contention is made that this was a lottery or that 
the element of chance entered into the award of 
the prize. Had such been the case the entire 
transaction would have been illegal and the court 
would have refused any aid in enforcing any right 
depending upon it.” 

This quotation shows that this court also did not 
consider that a voting contest involves the element of 
chance. 

Besides these judicial precedents, there is other 
strong authority for the same proposition. The Post 
Office Department, which is even stricter than the 
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courts in construing the enterprises of those conduct¬ 
ing similar businesses, allows voting contestk of the 
nature of the one here involved in the maijs under 
Section 213 of the Penal Code of March 4, 19d9, which 
declares that mailing matter concerning gift enter¬ 
prises or similar schemes in which prizes are offered, 
dependent in whole or in part upon lot or chalnce, are 
unmailable. Thomas on Non-mailable Matter; Report 
of the Assistant Attorney-General for the Pofst Office 
Department, for the year ending June 30, 1913] These 
voting contests are admitted through the mail^ as not 
involving the element of chance, although the Depart¬ 
ment is very careful to exclude all matter pertaining 
to any transaction which might depend on chaiice. 

In connection with this phase of the case, let us con¬ 
sider some of the methods of awarding prizes which 
are similar in every respect to the one here involved. 
Suppose someone should offer a prize to any contestant 
in a foot race who should run one hundred yards in 
the fastest time. Would this involve the eleipent of 
chance ? Surely not. And yet it does not differ from 
the offer of a prize in this case. There is a donor in 
both; there is a prize in both; there is a matching of 
effort and ability in both and there must be ivinners 
and losers in both, if there are enough contestants. 
The distance in the foot race corresponds to the time 
in the voting contest and the time in the racd corre¬ 
sponds to the number of votes in the contest. It is un¬ 
known to the racer how fast he must run to seepre the 
prize, but it depends upon his ability and ndt upon 
chance. In New York it has been held that horse races 
for prizes do not involve the element of chance. People 
vs. Fallon, 152 N. Y. 12; In re Dwyer, 35 N. Y. Supp 
S84. 
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Again, let us suppose a swimming contest; or even 
the contests entered into by churches and other institu¬ 
tions or the contests in colleges for the Rhodes Scholar¬ 
ships. This last illustrative example will probably 
best show that a contest in which ability and effort 
are the predominating features is not one depending 
upon chance. Would this court uphold Congress in 
prohibiting Rhodes Scholarships ? If it would not, how 
can it uphold Congress in prohibiting any other com¬ 
petitive contest which has only the same elements. To 
hold that this contest was demoralizing would be to 
hold that hny contest is demoralizing, even the com¬ 
petitive civil service examinations. We fail to find any¬ 
thing in any of them detrimental to the public health, 
safetv or morals and which would warrant Congress in 
prohibiting them under its police power. 

In People vs. Fallon, 152 N. Y. 12, it was held that 
horse races for premiums were not lotteries, the court 
saving in this connection: 

“If the doctrine contended for by the appellant 
is sustained, it would seem to follow that the 
farmer, the mechanic, or the stock breeder who 
attends his town, county, or state fair, and ex¬ 
hibits the products of his farm, his shop, or his 
stable, in competition with his neighbors or others, 
for purses or premiums offered by the association, 
would become a participant in a crime, and the 
officers offering such premium would become 
guilty of gambling, under the provisions of the 
Constitution relating to that subject.” 

Other very similar forms of advertising have been 
sustained by the courts as not involving the element of 
chance. Eastman vs. Armstrong-Bird Music Co., 212 
Fed. (C. C. A.) 662; Gilbert vs. Houck Piano Co., 159 
Ill. App. 343. In the former case it was held that a 
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plan by which prizes of varying amounts were to be 
given away for the nearest solution of a simple puzzle 
did not involve the element of chance; in the latter it 
was held that a word contest is not a lottery, the court 
saying that it “depends no more on lot or chahce than 
a distribution of school prizes does.” 

In Luca.s vs. Wallace, 42 Ill. App. 172, it 4as held 
that an agreement in advance of an auction sale, to 
present a cow to the bidder who should buy the most 
stock at the sale, did not constitute a lottery or involve 
the element of chance, as the present of the colv was a 
fair premium offered to stimulate bidders and not un¬ 
fair or against public policy. T9 HnB 

That the enterprise conducted by the appellant’s 
assignor does not have the objectionable parisitic fea¬ 
tures of the enterprises involved in the other <iases in 
this District is self-evident. It was not an interven¬ 
tion “in the legitimate business carried on in tjhe Dis¬ 
trict of Columbia between buyer and seller, not for the 
advantage of either, but to prey upon both;” they did 
not force their stamps upon perhaps unwilling mer¬ 
chants ; nor can it be said that here the business was 
merely the exploitation of nothing more or less than a 
cunning device, or that they were not merchants en¬ 
gaged in business; but they were “dealers in ordinary 
merchandise, engaged in a legitimate attempt to obtain 
purchasers for their goods by offering fair and lawful 
inducements.” Those features pointed out by th^ court 
in the Lansburgh, Kraft and Gregory cases as objec¬ 
tionable are entirely absent from this case. Thd trans¬ 
action here involved was merely the form of] adver¬ 
tising adopted by a legitimate business institution; as 
was said in the Kraft case, by a “time-honored institu- 
lion indispensable to civilized society.” 
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The plan was inaugurated to advertise the news¬ 
paper by bringing it before the public and to increase 
the advertising space. The prevalence of similar 
schemes as a method of advertising is sufficient evi¬ 
dence of its value for that purpose, and it is a matter 
of common knowledge that a large advertising space is 
one of the best assets of a commercial publication of 
any kind, as well as a valuable advertisement; for ad¬ 
vertisers rate papers as advertising mediums by the 
amount and quality of advertising done by them. It is 
not objectionable to stimulate advertising among the 
merchants nor to compete with other newspapers in 
endeavoring to procure the space of advertisers. 

It did not depend for its success upon forfeitures 
and lapses. It was known how much it would cost to 
conduct the enterprise as all prizes were to be given 
away whether all votes were cast or not. No profit was 
expected from a failure to vote as was expected from 
the failure to redeem the stamps in the other cases, but 


the only profit anticipated was from larger subscrip¬ 
tions and all increased advertising business which the 
enterprise advertised. The enterprise depended for 
its success upon the same thing which other legitimate 
advertising campaigns depend^ upon—publicity. 

The purpose of advertising is to induce people to 
patronize the advertiser and it does not seem that the 
inducement in this case was any less legitimate or more 
detrimental to the public than any other. Whatevei 
method of advertising is adopted, a few people may be 
induced to purchase who do not really need that which 
they purchase, but the method should not be condemned 
because of what might happen in a few instances. That 
some people might gamble on golf games would not 
justify any interference with the right to play golf. 
So here, the fact that a few people might make impru- 


dent purchases would not justify such an injvasion of 
the citizens’ rights as prohibiting the ordinary prac¬ 
tices of competitive business. 

Lacking, as this method does, all the demoralizing 
features of those in the other cases, how cap such an 
infringement of the citizens’ rights by Congress be jus¬ 
tified? Such an invasion of the liberty of a citizen is 
obnoxious to our sense of justice; it is subversive of 
legitimate business which is in no way required by pub¬ 
lic policy. Surely this is beyond the limits which Con¬ 
gress may transcend in the legitimate exercise of its 
police power. Can it suppress and impose unnecessary 
restrictions upon American citizens engaged in legiti¬ 
mate business in utter disregard of the sacred rights 
of the individual for which our ancestors fought the 
Revolutionary War and which is guaranteed to them 
by the Constitution ? We submit that it cannot, and the 
courts have always considered it their duty! as it is 
under the Constitution, to declare such acts null and 
void. 

CONCLUSION. 

In conclusion we respectfully submit that the statute, 
Section 1176, R. S. D. C., is inapplicable as it does not 
prohibit enterprises of the character here involved and 
does not operate to invalidate contracts based upon 
them. The statute does not contain any provision 
against such enterprises and, even if it did, it Would be 
unconstitutional as an abuse of the police power of 
Congress, and, therefore, we respectfully suljmit that 
the judgment of the Supreme Court should be Reversed 
and the case remanded for further proceedings. 

George X. McLanahan, 

II. Ralph Burtox, 

William H. Boyd, 

Attorneys for Appellant. 
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April Term, 1917. 


No. 3,082. 


CORPORATE ORGANIZATION & AUDIT COM¬ 
PANY, A CORPORATION, APPELLANT,! 

vs. ' | 

F. M. HODGES, APPELLEE. 


BRIEF OF APPELLEE. 


Statement of Case. 

This suit was brought by the appellant, as assignee of 
a certain contract between the Washington Herald Com¬ 
pany and the appellee, dated September 30th. 191^, in 
the Municipal Court of the District of Columbia,| and 
appealed to the Supreme Court of the District of Colum¬ 
bia, and after trial by that court, the court directed a 

verdict for the defendant-appellee. 

The contract offered in evidence in the trials below 
sets forth that the Washington Herald Company agreed 
to insert certain advertising matter in a certain news¬ 
paper published by the said company, for a period of 
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twelve months, and to give to the appellee one thousand 
votes in the Washington Herald Voting Contest, con¬ 
ducted by the appellant, for each dollar expended by 
him, for which said advertising and votes the appellee 
agreed to pay the sum of $1.75 per week, as set out in 
the contract (R., 7). 

The advertisement was printed in the Washington 
Herald for the period agreed and the appellee refused 
to pay for it. 

On October 1st. 1913. the said contract was assigned 
by the said Washington Herald Company to the appellant, 
and suit was brought as above stated, by the appellant for 
the amount due under the contract. 

In the court below the appellee properly moved the 
court to direct a verdict in favor of the defendant on the 
close of the case, for failure of evidence to show that the 
said plaintiff delivered votes to the defendant during the 
life of the voting contest, but the court refused to grant 
the defendant's motion (R.. 14). 

The Votes to be given the defendant-appellee were to 
be given bv the said defendant to his customers with 
purchases (R., 14). and by them cast or deposited in their 
own favor or in the favor of some other person in the 
said contest, but could not be used or deposited by or in 
favor of the said defendant (R., 14). A line was in¬ 
serted in connection with all of the advertising under this 
contract, that the defendant gave away votes in the said 
contest (R., 7). 

That in connection with the said voting contest, the 
Washington Herald Company maintained an exhibition 
room where such of the prizes that were possible to 
exhibit were displayed and that successful candidates 
were given certain prizes in this contest (R., 14). 

Thereupon the dependant-appellee moved the court to 
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direct the jury to return a verdict in favor of the defend¬ 
ant, for the reason assigning that the contract was illegal 
and void, in that it was in violation of law, as the carry¬ 
ing on of a gift enterprise, and was against public policy 
and void; that it called upon the defendant to comfnit a 
crime, namely, do certain acts in furtherance of aj gift 
enterprise, in violation of Sections 1176 and 1177 of the 
Revised Statutes of the District of Columbia, whichJ said 

I 

motion the court properly granted, and directed the jury 
to return a verdict in favor of the defendant. Judgment 
was entered on this verdict and the plaintiff noted an 
appeal to this court. 


Argument. 

! 

There is practically but one question presenting |tself 
before this court on the record, although there are two 
assigned. 

The whole question before the court is: 

Was the contract here sued upon, the issuing of the 
votes and the carrying on of the voting contest by the 
Washington Herald Company in violation of Sections 
1176 and 1177 of the Revised Statutes of the District 
of Columbia? 

Did it call upon the appellee to violate these sections, 
or was the consideration for the contract, and the scheme 

I 

promoted by the Herald, against public policy? 

The test in all of the cases that have heretofore f:ome 
before the court has been; 

“has a gift or promise held out to contractors or 
purchasers to induce them to contract or buy;” 

and in all cases that have been decided by this court, 
being four in number, where these sections of the Re- 




I 


4 

vised Statutes of the District of Columbia were called 
into question, this court has decided in every instance, and 
on every point, against the promotion of these gift enter¬ 
prises on class of business (Sheedy vs. D. C.. 19 App. 
D. C.. 280). or the constitutionality of the statute itself 
(D. C. vs. Kraft. 35 App. D. C., 253). Attention is 
called to the fact that in all four of these cases this court 
has sustained a criminal conviction of a defendant in the 
Police Court, or has reversed an acquittal in favor of the 
defendant, which of course, is to say. that this court was 
of the opinion that the defendants in all four of these 
cases were guilty of a violation of these statutes after 
these same, and all other questions of doubt, had been 
resolved in their favor, and the question again arising in 
this case before this court, reasonable doubt is not the 
measure, for it is not a criminal prosecution for a viola¬ 
tion of the statutes, and. they were only pleaded in the 
bar of the claim of the appellant, as being not only in 
violation of these particular sections of the Revised 
Statutes, but against public policy. 

Let us look at the first of these cases heard by this 
court: 

Lansburgh vs. D. C.. !1 App. D. C., 512; 

Sheedy vs. D. C.. 1!) App. D. C.. 2S0, 
and take one sentence of the opinion of this court and 
keep it in mind throughout the entire discussion or argu¬ 
ment: 


‘‘This case not only involves the holding out 
of a promise of gift or bestowal of an article or 
thing in consideration of the purchase made by 
the person of another article or thing but adds a 
distinct element of chance.'’ 

and in keeping this in mind we will look first at the con- 
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tract sued upon by the appellant-plaintiff in the courts 
below. 

In the second paragraph of that contract we call atten¬ 
tion to the following: 

I 

“1000 votes in the Washington Herald Voting 
Contest for each dollar expended for advertising 
in the Herald during the life of said contract (in¬ 
cluding amount paid prior to starting said con¬ 
test) are included without additional charges.” 

Here to start with we will see clearly on the face of 
the contract itself that it is in violation of Sections 1176 
and 1177 of the Revised Statute, in that the Washington 
Herald Company agreed to give the subscriber 1000 votes 
in the contest for each dollar expended for advertising 
without additional charge, and therefore, to this extent, 
if no further, was engaging in a gift enterprise within 
the wording of the statute, but, if we go a step further, 
and look to the testimony offered in the court beloW, we 
find that although these customers of the Washidgton 
Herald Company, received or would have received the 
votes as set forth in the contract they could not cast such 
votes for themselves, nor could thev be a contestant in 

* j 

the contest conducted by the Washington Herald, i but, 
were expected to give these votes to their customers in 
consideration of purchases made from them of merchan¬ 
dise bv such customers, and which was understood ac- 
cording to the terms of the contract. 

“during the life of the said contract a line will be 
included in our advertising stating that votes|will 
be given in the contest.” 

I 

When these subscribers who had advertised in the Wash¬ 
ington Herald had distributed these votes given to him 

o 



to his customers, a second violation of these sections of 
the statute was complete and a crime committed by the 
subscriber. This contract between appellant and the ap¬ 
pellee undoubtedly called upon the appellee to commit a 
crime and open to prosecution, which is clearly shown 
by this court in Lansburgh vs. District of Columbia, when 
the court said: 

“By this contract and its attempted perform¬ 
ance. he made himself the accomplice of the man¬ 
ager of the Washington Trading Stamp Company 
(Washington Herald Company) an active party 
in the promotion of its unlawful scheme; and for 
that offense alone he has been convicted.’’ 

To add to this, as this court stated in the Lansburgh 
case, then a distinct element of chance was injected into 
the scheme, in that the votes had to be cast with the 
Washington Herald Company in the voting contest in 
favor of a contestant by the ones receiving them, and 
only the contestant having the highest votes receiving the 
premiums distributed, thereby making it a pure lottery 
or game of chance. 

Now to lay aside, for the moment, the question of 
whether this scheme or propaganda of the Washington 
Herald Company was a gift enterprise, it is better for us 
to determine what is really a gift enterprise, and a defini¬ 
tion of these words is clearly laid down in the Act of 
1871 in defining what shall be known as gift enterprise: 

“Every person who shall offer for sale any real 
estate or article of merchandise of any description 
whatever, or any ticket or admission to any exhi¬ 
bition or performance or other place of amuse¬ 
ment with a promise expressed or implied, to give 
of bestow or in any manner or what the promise 
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of a gift or bestowal of any article or thing and 
in consideration of the purchase by any person, of ' 
any other article or thing whether the subject 
shall be for individual gain or for the benefit of 
any institution of whatever character or for any 
purpose whatever, shall be classed as a gift enter¬ 
prise,” 

I 

although we are not entirely bound by that definition, but 
only use it as one of the guides. 

The definition of a gift enterprise from Bouviersj Law 
Dictionary may aid further in determining what in reality 
is a gift enterprise, 

“a scheme for the division or distribution of arti¬ 
cles of property to be determined by chance 
amongst those who have taken a share in the 
scheme,” 

which definition was also used by the Supreme Court of 
the U. S. in upholding the decision of this court Sin re 
Greggorv, 219 U. S., 210. 

The Supreme Court of the United States in re Greg- 
gory said, to determine what was a gift enterprise^ they 
would go beyond the definition in the statute to determine 
what was actually a “gift enterprise business,” in these 
words: 

i 

I 

•‘It follows that Section 1177 is not controlled 
by the definition to be found in the Act of 1871 
if not, after it was assumed that the condemna¬ 
tion contained in Section 1176, of transactions 
particularly described in the Act of 1871 wis too 
sweeping,' and that Congress went beyond its 
power in giving the prohibition so wide a Scope, 
this would not effect the provision of Section 
1177 to a recognized category of offences, ind it 
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was within the power of Congress to prescribe 
punishment. Whether it is read alone or in the 
light of its context. Section 1177 cannot be ad¬ 
judged invalid. It cannot l>e said that the words 
‘gift enterprise business’ was so uncertain to make 
the prohibition nugatore. or that they necessarily 
included that which lies outside of the range of 
legislative interference in the exercise of police 
power. While these words are general, they may 
be classed as embracing, carrying on of transac¬ 
tions which the legislature is compelled to con¬ 
demn/’ 

Section 1176 says: 

“ * * * it shall be unlawful for any person or 
persons to engage in said business in any manner 
as defined in said act (1871) or otherwise.” 

The constitutionality of this statute having been passed 
upon by this court on at least four occasions: 

Lansburgh vs. D. C., 11 App. D. C., 512; 

Sheedv vs. D. C.. 19 App. D. C., 280; 

D. C. vs. Kraft, 35 App. D. C., 253; 

D. C. vs. Gregory, 35 App. D. C., 271, 

and the Supreme Court of the United States at least once : 
In re Gregory, 219 U. S., 210, 

it is useless to take up further time on this point of the 
case, and we therefore will confine ourselves to the con¬ 
tract and scheme which was promoted by the appellant’s 
assignor. 

It is contended: 

1st. That the votes were without value. 

2d. That this voting contest was conducted without 
the intervention of a third party. 



9 


3d. That it was not a lottery or game of chance. 

4th. That it was conducted, in furtherance of good 
business, in connection with a legitimate newspaper in 
the District of Columbia. 

The fallacy of all these contentions seem to be recog¬ 
nized by the appellant in the very vacillating manner in 
which he passes over or evades the words of the opinion 
of this court in Sheedy vs. D. C.. 19 App. D. C., 280. 

In the case at bar it will be observed that the ivery 
thing (votes) which was part of the consideration for 
the contract, although they were supposed to be given 
“without additional charge," and the public led to be¬ 
hove by the advertisement that the appellee gave away 
something of value, are now claimed to have been value¬ 
less. It is easy to see the reasoning for this contention, 
and we find it in the long discussion of the fact tha.jt the 
appellant’s assignor sold no article of merchandise jvhen 
he sold the services of the newspaper in the forrh of 
advertising. 

If this court should look upon the sale of the .adver¬ 
tising as not within the prohibition of the statute,! and 
further find that the votes were of no value, the appellant 
would feel content, for then they would not have | sold 
anything to the subscribers but still look for a recovery 
under their contract. How easy it would be for 4 de¬ 
signing person or company to devise a scheme to render 
services, instead of selling merchandise, issue votes, cou¬ 
pons, trading stamps, or vouchers, “without additional 
charger” and evade the law and do the very thing the 
law intended to prohibit. 

Let us take the four contentions of the appellant in 
their order: 

1st. This is a novel claim; the votes were valueless. 
They were given to the subscribers as having a value and 
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so held out to him as an inducement for entering the 
contract. They were held out to the purchasers of mer¬ 
chandise as having a value and probably often induced 
them to contract. They were deposited by these cus¬ 
tomers in the contest as having their relative weight and 
value in the voting, and they were recognized as having 
their relative value by the disposition and award of prizes 
by the appellant’s assignor. 

2d. On this contention the contract itself is almost con¬ 
clusive. These votes could not be cast by or used for 
the personal advantage of the appellee, and the mere fact 
that they must of necessity get into the hands of a third 
party before they could be used in the contest, which 
third party had no contractual relation with the Wash¬ 
ington Herald Company and no privity of contract ex¬ 
isted between them (the very evil complained of by this 
court in all of the cases of this character heretofore de¬ 
cided by this court) was the bringing in of a third party. 

3d. Was it a lottery or game of chance? Could the 
lesult be idetermined by training, technical skill or special 
knowledge? Of course not. In the cases cited, and a 
great many more, the test has been that where the result 
of a competition is in favor of the person or contestant 
having the greatest and best training, skill or technical 
knowledge, it is not a game of chance, and the name of 
the successful contestant is the only thing wanting, the 
result is known. 

Let's look at a few of these examples: 

Horse racing (training). * 

Swimming (training, skill and strength). 

Foot race (training, skill and strength). 

Rhodes Scholarships (education, training). 

Civil Service (technical ability and training). 
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4th. That the contest was conducted in furtherance of 

good business in operating a legitimate newspaper in 

Washington, is no justification for conducting a contest 

or scheme in violation of law, or against public policy. 

'Phis was thoroughly discussed and decided, by this court, 

in Sheedy vs. D. C., 19 App. D. C., 2S0, in whichjcase 

there was claimed to be no element of chance or interven- 

; ion of any third party, for. it was contended, that tile iit- 

tle slips of paper contained in each package bearing ojie of 

the letters of the words MOTHERS had a value in the 

nature of a discount in that a person need not waif for 

sufficient letters to complete the word MOTHERS but 

may receive a certain definite article of merchandise for 
* 

a certain number of slips of paper regardless of the let¬ 
ters contained upon them. 

For a moment we will consider an expression contained 
in the opinion of this court in the Kraft case, upon \yhich 

I 

the appellant places particular stress: 

J 

"Certainly, the right of the advertiser anjl the 
newspaper to contract for this purpose has never 
been questioned. The newspaper is a time- 
honored institution, indispensable to civjlized 
society. It gives the current news on all! sub¬ 
jects of public interest, and in addition opens its 
pages to advertisers. The merchant purchases his 
space and presents the advantages of his business." 

Counsel seem to believe that this expression ofj this 
court was in effect a license to commit an unlawful thing. 
This court did not say in that opinion that its decision 
would be any different than it had been theretofore, had 
the offender been a newspaper. The court in that ex¬ 
press was only comparing a newspaper with the claim in 
that ease that the issuing of the thousands of books con- 
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taining the name of the merchant was the same as adver¬ 
tising in the newspaper. 

Under the contention that this contest was conducted 
as part of the good management of a newspaper and that 
ihe Washington Herald was not primarily engaged in 
the business of carrying on a gift enterprise, and it may 
be claimed that many other newspapers have heretofore 
conducted voting contests from time to time without 
question. Both of these possible phases of the case have 
been advanced in this court and decided by it. In the 
Sheedv case this court decided that the scheme there con¬ 
ducted by the cereal company was in violation of this 
statute, although the company was not in the prime 
business of conducting such contests, that it was monev 
spent by the company for advertising, and the packages 
of oats were reasonably worth what was charged for 
them. 

It is true that other newspapers have conducted voting 
contests, and only recently the Washington Post, as the 
result of such a contest, paid all of the expenses of certain 
ministers of the gospel to Europe. But in that case the 
votes were distributed by the Post to its subscribers and 
cast bv them in favor of themselves or others, as the 
subscribers saw fit: no third party intervening, and it 
being a transaction directly between the subscribers and 
the Post, which is not in any respect similar to the case 
at bar. 

This voting contest and the scheme in furtherance of 
it is undoubtedly in violation of law, and any contract 
predicated upon it is void and cannot be enforced. The 
legality having been raised in the lower court, the court 
properly directed a verdict for the defendant. 

Millsap vs. Urbane, 171 S. W. (Ark.), 1198. 
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A contract is void as against public policy when it calls 
upon a person to do a thing that has a tendency to be 
injurious to the public or against the public good, and is 
the principle of the law which says that no one can ilaw- 
fully do that which has a tendency to lie injurious to the 
public or against the public good. It is the one restriction 
placed by the law upon the freedom of contract or private 
dealings for the good of the community. 

32 Cyc., 1251. 

Maryland Trust Co. vs. Nat. Met. Bank, 102 
Md., 608. pH 

People vs. Hawkins, 157 N. Y., 1. 

Swann vs. Swann, 21 Fed., 299. 

Vidal vs. Girard, 2 How. (U. S.), 197. 

But even if the contract was based partly on a consid¬ 
eration which was legitimate (publishing a newspaper), 
and was done in furtherance of good business, the taint 
of the violation of the law would render the entire con¬ 
tract void. 

6 R. .C. L., 697 (cases there cited). 

9 Cyc., 406 (also pages 550-51-52). 

Kohn vs. Melchoir, 43 Fed., 641. 

Tracy vs. Talmage, 14 N. Y., 162. 

St. Louis Fair Assn. vs. Carmody, 151 Mo., |566. 

I 

I 

Conclusion. 

This court has, in unmistakable terms, denounced and 
condemned such schemes as the one carried on byj the 
appellant's assignor, and it is because of this attitud^ the 
opinion of the lay mind on the subject is influenced; that 
violators of these statutes will spend terms in jail, so far 
as this court has and will rule, that the District of Co- 
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lumbia is blessed with no more violations of this law than 
it is at this particular time, when the prices of merchan¬ 
dise is higher than ever in the history of the world, all 
of which schemes and devices only have a tendency to 
unnecessarily increase the retail prices of necessaries of 
life. Therefore we submit that the contract and the 
scheme carried on under its terms is in violation of Sec¬ 
tion 11?'?' of the Revised Statutes of the District of Co¬ 
lumbia. is illegal, as against public policy, and therefore 
void: that the court below did not commit error in direct¬ 
ing a verdict for the appellee-defendant, and the judg¬ 
ment entered thereon is proper and should be affirmed. 

J. Archibald Moriarty, 

Amicus Curiae. 






